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Before Mp, Justice Ghose and M. Justice Pargiter .

AMIRULLAILI MAILIOMED
P

NAZIR MAIIOMED.*

Landlord and tenwnl--»Ejeatmem—#.R-i_qhb of oeeupuirey——Morgor—Sublease by
occupancy raiyat~ Under-raiyat—Notice lo quit—Bengal Tenaney dob
(VIII of 1885) ss. 22, 49, 85(1).

Where after an occupancy raiyat had sublot his lholding the plaintiff, his
landlord, purchased the holding from him at & private sule.

Held that, although by reason of such purchase the oceupaney holding mergoed
in the landlord’s interest nnder & 22 of the Bengal Tenancy Ack and nlﬂmu;:h“
under the provisions of s. 83(1) of the Act, tho sublessue had wot by reason
of the sublease acquired any right as against fhe landlord, the plaintiff, having
acquired the occupancy holding ab a private sale, conld not eluim any higher right
than the occupancy holder himself had and was not entitlod to eject the sublosgey

without serving upon him a notica to quit uuder the provisions of s, 49 of the
Bengal Tenancy Act.

Peary Mohun Mookerjee v. Badul Chandra Bagdi(l) distinguished,

- Seconp Arrrar by the defendant No. 1, Amirullah Mahomed

This appeal was at fizst heard by Geidt and Mookexjee JJ.,.
who delivered judgment on the 5th July 1904(2); this judgment
was subsequently withdrawn by reason of no notice Laving beon
served upon the heirs of the respondent, who had died,

‘The plaintiff, Nazir Mahomed, instituted this suit for recovery
of khas possession of the disputed lands by eovieting the defen-
dants Amirullah Mahomed and others. Ome Gomai Nassys held
an oocupancy holding tnder Roop Mohan, a permanent tenure-
holder. Gomai sublet the lands comprised in the holding to the
ancestor of the present defendants, bub the subloage was not made

* Appeal from Appellate Decree No, 1826 of 19083, aguinst the decroe of Akhny
Kumar Chatterjee, Subordinate Judge of Julpaiguri, duted ihe 18th May 1903,

revorsing the decree of Satish Chandra Biswas, Munsif of Julpaiguri, dated the
14th June 1902, ‘

(1) (2900) L L, R, 28 Cale, 205. (2) (1904) 1. L. R. 31 Cule. 982,



VOL. XXXI1V.] CALCUTTA SERIES.

under a registered instrument, nor was it effected with the consent
of the landlord, In 1294 B.S. (1887-88) the plaintiff purchased
Roop Mohan’s interest in the permanent tenure, snd also the
occupancy holding of Gromai Nassya by a registered kobala in the
following year, and instituted this suit for establishment of his
right to the disputed lands snd for khas possession, on the allega-
tions that by his purchase of the occupancy holding, the right of
oceupancy had merged in the plaintiff’s superior interest ; that the
defendants were under-raiyats under Gomai; and that the sub~
lease being invalid under the provisions of s. 85(1) of the Bengal
Tenancy Act the defendants were not entitled to remain in
possession.

The defendant No. 1 contested the suit and alleged that there
h‘"B‘uld. be no merger to the prejudice of the defendants; that they
'Were nbt ~under-raiyats, but tenants baving a right of occupaney ;
and that they were not entitled to be ejected without a notice
to quit.

The Munsif held that the pluintiff’s purchase of the occupancy
right of Gomai Nassya did not affect the title of the under.
raiyats under sub-gection (2) of s. 22 of the Beugal Tenancy
Act; that, although the occupancy right had cesased, the holding
existed, and the defendants would be temants of the plaintiff,
and cotld not be treated as trespassers; and that the defendants,
"as tenants, were entitled to a notice from the plaintiff before

they could be ejected ; and he secordingly dismissed the suit.

The Subordinate Judge, on appeal, held that the sub-lease
not having been excouted with the landlord’s consent was invalid
that the defendants having no valid right to the holding were
trespassers and liable fo be ejected ; and that, as trespassers, they
were. not entitled 1o any motice under s. 49(b) of the Bengal
Tenancy Aot. And he accordingly decreed the plaintiff's suit,
reversing the judgment of the Court of first instance.

The defendant appealed to the High Court.

" Babu Jnanendra Nath Boss for the ‘appeﬂa,nt.‘
* Babu Priya Naih Sen for the respondent.

Our. adv. wlt.
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Guosz J, The facts of this case are shortly these:—One
Gumai Nagya held an occupancy holding under Loop Mohun,
a permanent tenureholder., Gumai sublet the lands comyrisod
in his holding to the ancestor of the present defendants, bub tho
sublease was not made under a rogistered instrument, nor was
it made with the consent of the landlord. In the your 1887-88
the plaintiff purchased Roop Mohun’s interest in the permanont
tenure and subsequently acquived the occupancy holding of
Gumai by a registered kabala. And he then instituted the
present suit for establishment of his right to the disputed Jands
and for khas possession on the ground that by his purchase
of the occupancy holding the right of cecupaney bad merged
into the plaintiff’s superior imterest: that the defendants were
under-raiyats under Gumai, and that, under the pumkmxm f}i
section 85(1) they were not entitled {o remain in possossion.

One of the questions raised between the parties in the Court
below was whether the defendants were liablo to be ejocded
withoub a notice to quit being served upon them under the
provisions of seetion 49 of tho Bengal Tenancy Act. Tho Lower
Appellate Court has beld that no such nolice way necessary to
be given to the defendants, because the sublease to the delendants
by Gumsai was invalid so far as the landlord is coneernod, and
the plaintiff being both the landloxd and the purchaser m? tho
occupancy holding of Gumai was entitled {0 ¢ject the defendants.”
And the only question that we Lave to determine in this appeal
is whether the defendants were entitled {o nutice Lolore they
could be ejected from the lands in suit.

No doubt under section 22 of the Diengal Tenuncy Act,
by reason of 1lie purchase that was made by the pluintiff, the
landlord, the ocenpancy holding has merged into his superior
tenure; but it wil be observed that it is only by veason of the
plaintiff's purchase of such occupancy holding that he Las acquired,
a right to bring a suit against the defendants, It is not a case
of acquisition of an occupancy holding at a sale for arrcars of
rent under the Bengnl Tepuncy Act, o8 it was in the case of
Peary Mohun Mookerjee v. Badul Chandra Bagdi(l). The plaintiff
did not acquire the occupancy holding free of the incnmbrances

(1) (1900) L. L. R, 28 Calc. 205,
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areated and engagements entered into by the occupancy holder,
but he scquired such rights ns {he occupancy holder had at
the time. That person had already sublet his holding to the
defendants, and there can be no doubt that, if he had not sold
his holding to the plaintiff but had still continued to hold the
property, he could not have maintained an action for ejectment
without a notice to quit being served upon the defendauts.

Rection 22 of the Bengal Tenancy Act, after s‘batmg that
when the immediate landlord of an occupancy holding is a pro-
priefor or permanent tenurcholder and the entire interest of the
lendloxd and the raiyat hecame united in the same person, the
occupancy right shall cease to exist, lays down that “ nothing in
that section shall prejudicially affect the rights of a third person.”

“Though the defendants have not, by reason of the sublease
exocuted by the occupancy holder, acquired any right as against
the superior landlord, yet as between themselves and the oceu-
pancy helder, they acquired some interest in the property in
question, which could only be put an end to by a motice to quit.
It seems to me that the plaintiff having acquired the rights of the
occupancy holder under a private sale conld not claim any higher
right than the oceupancy holder himself had.

I may add that the question roised before us was fully . dis-
cussed by Geidt and Mookerjes JJ. in the judgment which
they delivered in this case on the &6th July 1904(1), but which
they had to withdraw subsequently by reason of no notice having
been, served upon the heirs of the decessed respondent, and I may
state, without committing myself to saying that 1 agree in all

that they said, that I conour gemerally in the opinion that was,

then expressed by them.
For these reasons T am of opm:ton that the view taken by the

Courb below is not correct and that the suit muust fail, no notice
to quit having heen given to the defendants.
| Thé aypellfmb will be entiﬂed to his ‘Qosts,l

PA”RGITI}R J I aglee W1i:h the ]udgme:nt dehvemd by my
haamed b:rother a,nd Would Wmh ‘co add a few words. It seems

* (1) (1904) LT R, 51 Cale, 952,
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to me that the position of the parties in this ease differs materially
from that of the parties in the case of Peary Mohun Mookerjee v-
Badul Chandra Bagdi(1). TFivst, as rvegards the landlord in the
earlier case, the under-raiyat was bronght face to faco with the
landlord by reason of the latter’s exoreising his rights as lande
lord over the occupancy holding. In the present case, the wndor-
raiyat is not so brought face to face with the landlord, but only
by reason of the landlord’s privately acquiring the rights which
belonged to the oceupancy raiyat. Noxt, as regards tho under-
reiyat himself, in the emlier caso he had an option, whon the
oceupaney holding was put up to sale, to save his own rights by
purchasing the ocoupancy holding. Dut in a case like this,
where an occupancy holding is transferved by private sale to the
landlord and the under-raiyat may know nothing whatever of
the transfer, it is clear that his position would become ano full of
peril, if his rights were dpso facto destroyoel by the privabe
transaction.
Appeal allowed,
S CH. B,

(1) (1900) I. L. R. 23 Cale. 205,



