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Before Sir Ciuvadcy Wadhub Gh.se, Ki., an' Mr, dustice Cusprrz.

SURENDRA NATH GHOSE
.

HEMANGINI DASL*

aors — Compromise decree— Guardign— Praclice—Suit to set aside compromise

A suit was instituted for a declaration that a compromise decree made against
plaintiffs in a previous suit, whem they were minors, was vcid on the
ad that the pesition of compromise had been put in by the pleader engaged
leir guardian in that suif against the express wishes of the latter.
eld, that the sunit would lie and that the plaintiifs were entitled to show
idence that the compromise was filed without the consent of their guardian
vas therefore not binding upon them, although they had set up a case of

Bd gud the decree and had failed to prove it.

Held, further that in order to make the decree binding on the minors it was nob
ugh to ehow that the sanction of the Court to the compromise was obtained,
Where a decres is passed upon adjudication, no separate suit would lie to set
‘e the decree except on the ground of fravd, but where the decree is passed
ply wpon a compromise, n suit should lis to set aside the decree upon grounds

than that of frand.

dushootosh Chandra v, Taraprasanna Roy(l), Lalji Sahu v. The Collector
Yirhut(2), Hewalall Thakoor v. Bhujhun Jha(3), Bamgopal Majumdar v,
sanng Kumar Samad(4), Barhamdeo Prasad v, Banarsi Prasad(5) and

ohar Lal v. Jadunath Singh{6) referred to.

BCOND APPEAL by the plaintiffs Surendra Nath Ghose and
her.

Appeal from Appeliate Decree No. 1208 of 1905, against the decree of
2ope, Distriet Judge of 24-Parganas, dated the 4th May 1908, confirming

lecres of Bhagabati Charan Mitter, Subordinate Judge of Alipore, dated the
Murch 1904,

t} (1854) 1. L. R. 10 Calec. B12. (4) (1903) 2 €. L. J, 508.
D7) 6 B I R. 648; 15

Wk Do e (5) (1901) 3 C. L. J. 119,

) (1874) 13 B. L. R. App. 11; (6} (1906) I. L. R. 28 11, 585.
22 W. R, 213,

Dee. 18,

&
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The material aliegations in the plaint in the suit, out of w
this appeal arose, were these—

That the defendant Hemangini Dasi had brought a suib
partition claiming a share in certain properties, which were
self-acquired properties of the father of the plaintiffs ; that in
said suit Hemangini Dasi fraudulently caused a solenama to
filed knowing that their mother, Mehermoni Dasi, who was( tl
guardian for the suit, had refused to concent to the terms ok
said solenoma and that a decree was passed on the 25th
1901 on the terms of the solenamn; that the said solenam:
prejudictaltothe intercsts of the plaintiffs and was mot bind
on them, They prayed for a decree declaring the solenama ¢
decree to be invalid, inoperative, null and void. . |

The plaint stated that an application had been made ffd
review of the compromise decree, but that it was withdrawsd
that a previous suit for the setting aside of the decree had
been withdrawn with permission to institute a fresh suit.

At the institution of the suit the plaintiffs were minors
were represented by their mother Mehermoni Dasi.

The defendant pleaded that the plaintiffs had no ocaus
action and had mno right to sue; that the terms of the solend
were settled after much discussion and that the selenama was
with the consent of the next friend of the plaintiffs; tha
terms were beneficial to them and that the allegations of f
made in the plaint were unfounded,

The Subordinate Judge, who tried the suit, laid down se
igsues for trial, of which the principal were—

Ist—~Have the plaintiffs any cnase of action and is the
maintainable in its present form P

5th.—Whether any fraud was yractised by the defendar
her men in respect of the filing of the solenama P

6th—1Is the decree hased on the solmama valid and bin
on the plaintiffs ? and

8th~~Wag the minor’s mother and guardian fully cogn
of the contents of the solename and did she give her o
to it P

He decided the first issue in favour of the plaintiffs. O
other three issues he held that the chargo of framd had no
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woved ; that the mother off the plaintiffs was not a consenting 1906

arty to the compromise and that she had actvally withheld her SU;"’M -

onsent to the solenama, but that as her:pleader in filing3the NATH Grose

olenama had acted within the scope of his authority the solenama Hmziqeml

nd the decree were binding on the plaintiffs. Daat,
On appeal by the plaintiffs the District Judge held that

vhether the solgnama was binding on the plaintiffs or not the

lecres could not be set aside except on the ground of {raud, and

18 fraud was not proved the suit had been rightly dismissed.
The plaintiffs appealed to the High Court.

Dr. Sarat Chandra Banerjee for the appellants. The Court
elow was in error in holding that a suit would not lie to set
wside a ecompromise decree except on the ground of fraud,
‘Grose J. referred to Sadho Misser v. Golab Singh (1).] The
leeree there was not a compromise decree. It is no doubt the
aw that when a decree is passed after adjudication it cannot be
uestioned in a separate suit except on the ground that it was
btained by fraud, but the same rule does not hold in the case
¥ a compromise decree. Such a decree can be set aside on
ny ground on which a contract may be set aside: Wilding v.
landerson(2). 'The cases all show that there are two modes by
vhich a compromise decree may be set aside, namely, by review or
vy separate suit, Awushootosh Chandra v. Tara Prasanna Roy(3) ;
Rakhalmont Dasst v, Adwyta Prosad Roy(4); Ram Gopal Majumdar

Prasaing Humar Samad(5); in the last case it was held that &
arty who had elected to proceed by way of review was bound by
he decision upon the questions raised and decided in the review
roceedings : in the present case the application for review was
ithdrawn and there was no decision. The same rule was laid
ywi in Barhamdeo Prasad v. Banarsi Prusad(6). In the recent
se of Manohar Lal v. Jadunath Singh(7) a compromise decree
rainst a minor was set aside in a separate suit on the ground

(1) (1897) 38 C. W. N, 875. (4) (1903) I. L. R. 80 Calc. 613;
o 7 C. W.N. 419,

(2) (1897) 2 Ch. 534, (5) (1905} 2 C. L. J. 508.

{3) (1884) I. L. R. 10 Calc. 612. (6) (1901) 8 C. L. 7. 119.

(7) (1906) 1. L. R. 28 All 585.
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that the sanclion of the Court had mot been expressly given

Yoy s . s L e 4
Sunevora  8nd this decision was affirmed by the Judicial Committee an
Nars GHOSE 316 guestion was raised as to the suit being not maintainable

L8

Hmnvew: The English cases show that, where a judgment by consent is

Dagx,

songht to be set aside on & ground such as mistake, the propes
course is to bring a separate suit. Ameris v. Woodard(l) .
Ainsworth v. Wilding(2). Reference was also made to fdnal
Sircar v. Ram Lall Sirear(3),

Babu Ram Chandra Majumdar for the respondent. No doub!
the cases show that two remedies are available; the question ie
when the one remedy is 1o be resorted to and when the ather : the
tendency is that it is only in cases of frand that the romedy b
way of separate suit is to be resorted to and that in all othe
cases the remedy is by way of review. The two cases referre.
to in Aushoctish Chandra v, Tara Pracanna Roy(d), viz., Lai
Saku v, The Collectcr of Zirhud(b) wheve an application fo
review wag regerded as the proper mode, the decree heing o
compromise and no fraud was alleged, and Mewa Lall Thakoor .
Bhujhun Jha(6) where a suit was considered proper, the doore
being impugned on the giound of fraund, show this. In Jib
Solomon v. Abdool asces(7), and Mirali Rahimblhoy v. Eehmo,
bhoy Habibbhoy(8) the decree was impugned on the groun
of fraud and it was held that the proper procedure was b
separate suit. Barkamdeo Prasad v. Banavsi Prosad(9)  lay
down the same rule. No suit would lio fo sob aside a deerc
except on the ground of fraud ; there must bo finality to litig
tion; Flower v. Lloyd(10). Thero is no distinetion belween
compromise decree and a decree after adjudivation ; the one is
binding as the other: In re South .dAmeriean and Mezic
Company(11); Nicholas v. Asphar(12); Lakshmi Shankar
Vishnuram(13), In Manohar Lol ~v. Judunath Singh(14)

(1) (1889) 43 Ch. D. 185, (7) (1881) L. T K. 6 Cule, G687,
(2) (1896) 1 Ch. 678. (8) (18y1) 1. L. R, 16 Bow. Gt
(3) (1900) 6 C. W. N. 82, 0) (1uD1) 8 €. L. T, 110,
(4) (1882) L. L. R. 10 Cale. 612, (10) (1879) 10 Ch, 15, 827,
(6) (1871) 6 B. I.. K. ¢48; 15 (L1) (1895) 1 Ch. 37,

W. R. P. C. 28, (12) (1808) T L., R. 24 Cale. 216,
(6). (1874) 13 B. L. R, App. 11; (18) (1890) L L, R, 24 Bom. 77,

22 W, R, 213, (14) (1908) I, Li, R. 28 Al 680
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guesfion was not raised. In Fooleoomary Dasi v, Woodoy Chunder 1906
Biswas(1) the decreo was impugned on the ground of fraud, o

8
and it was held that the proper procedure would be by way NAZ}};BE’;}(‘,@E
D,

of snit,
Hemaweinr

Das1,

Grriosy anp Caserrsz JJ. This is an appeal in a suit by two
ninors, of whom one has now attained majority, They brought
their action to obtain o declaration that & certain solename, dated
tho 24ih April 1901, filed by the defendant, and the decree, dated
ho 26th April 1901, passed in a partition suit, on the basis of that
olenaina, wore invalid, inoperative, null and void. It appears
hat tho compromise in question was sanctioned by the Court, and
he sanctioning order was signed by the pleaders on both sides.
jubsequently, an application for review was filed on behalf of a
sertain lady acting as guardian of fthe minor plaintiffis in the
sartition suit, but that application was withdrawn without any
locision being arrived at upon it. Then a regular suit was
(mstituted, which, also, wag withdrawn. After this, the litigation
siving rise to this second appeal commenced.

The learnod Subordinato Judge, in his decision on the &th,
3th and 8th issues, found that there was no specific evidence of
roud aguinst the defondant, and he held that the terms of the
olenwma having been settled affer much discussion and delibera-
ion, and they being favourable and beneficial to the interests of
he minors, and the solnama baving been filed in Court in
'bediencoe to an order of the Subordinate Judge, it was binding
pon tho plaintiffs, The Court of first instance also found that
he gusrdian of the minor plaintiffs in the partition suit was
of, a8 a malter of fact, a consenting party to the compromise;

it, ag she had not repudiated the samo before the decres was
rawn up, it held thab the solenwma was binding upon the
lain{iffs,

On appeal to Lhe District Judge, that officer has found that
he present suit is not one that could be maintained ; and he has
ofrained from deciding the only other question raised in the ease,
amely, whether & sulenama put in by a pleader, who had power

(1) (1898) L L. R. 25 Cale. 649,
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merely to file it, could be properly put in against the exprese
wishes of his clients and be binding on them.

Tnithis appeal by the plaintiffs, two contentions have heen
raised before us, and they cover {he grounds dealt with by thei
learned District Judge. In the view that we shall adopt on
the question of the maintainability of the suif, it will be necessary
to send back the case for a decision of tho point that has hoer
left undecided by the learned District Judge. Wo procood to
consider whether a suit can lie, except om the ground of fraud
to set aside a solenama and the decree founded upon. it. :

‘We have been referred to the prineipal autharitics on thi

subject in the conrse of the argument, but it will not b necessar,

to aliude to all of them. In thoe carly caso of Awushoolosh Chiidr
v. Taraprasanna Roy(l), o general principle was laid down thaf
for the purpose of setting aside o dooreo passed in pursuanee o,
a compromise come to cut of Court, the more proper mode ol
procedure is by an application for review, though thme is alsc
o mode of proceeding in such cases by a suit. Phis principle was
based om a cousideration of two other cases, Laljii Sahu v. The
Collector of Torhuil(2) and Mewalall Thakoor v. Dhughun Jha(s)
and there can be no doubt that, so far as the principle is coneerned
there is nothing in the later cases to justily the least departur
from it. As was observed in the cage of Ramgopal Majumdar
Prasanng Kumar Semad(4), to which ono ¢f the membiers of {hi
Beunch was a party—the case of Aushoolosh Chwwdra v, Tura
prasanne Roy(l) has never been dissenfed fvomu  In Rumgope
Majumdar v. Prasannce Lumer Swned(d) the plaintifly, lailing
to get lhe compromise decree sot aside by wny of reviev
instituted a suit for the self-same rolief 1o whieh thoir ruvier
application had been directed, and it was held that they eonl
not be permitted to raise the same question which they he
raised, or ought to have raised, in tho review—the decision i
the earlier proceeding being regarded as res judicala. But, o.
the facts of the case now before us, no question of res judicatn cn
arige, because the application for review previous to the institulio

(1) (1884) 1. L. R. 10 Calc. G12. (8) (1874) 18 B. L. R, App. 11;
(2) (1871) 6 B. L. R, 648; 16 22 W. R, 218.
W.R.P, C, 2. (4) (1905) 2 C, L. J, 608,
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st the regular suit was withdrawn, and it cennot be said that 1906

wmy adjudioation was arnived at on the grounds stated, or which ggriras

ught to have been stated, on that oceasion. Nara GKQSE

The next easo to which we shall refer is that of Barhamdeo TR
Prasad v, Banarsi Lrasad(l), There, the decree impugned by Dast.
vy of roview was irvegular, and, on the face ol if, incorrect;
nd the view adopted was that such a decrce could not be set
aside by o suit.  'We olserve that a compromise Lhad been amnived
#v in the originel suit, and the main ground on which the decree
Jneompromise was rought to bo set aside by the minor plaintift
was that the compromise was fraudulext. The learned Judge in
st caso made the following ohservations, which wo think pertin-
sub to the presont enquiry :— It will thus be seen that, although
the Onleutln 1ligh Cowt points out that the remedy of an
alant, who has Loon alfecbul by a decrve made upon an improper
compromise entered into by bis next friend or guardian, is
cither by o review of judgment or by a suit, no definite prin-
eiple s laid down upon which it can be determined what
coursoe should bo adopted in cases whore the allegations are not
purely hosed on tho ground of fraud. In the present case,
it 1s allegod that o compromise was cutered into by the mather of
the plaintill with the deccased defendant,” and then the judg-
ment wont on to discuss the provisions of section 402, Civil Proce-
dure Codo, The true principle, however, as it seems to us, appli-
cublo to & case liko this, is— where & decree is passed by the Couxt
apon ua adjudication of the merits of the case, there no separate
suit will lie, oxcept when the decree is impugned upou the ground
of frand, and tho only remedy of tho minor is by an application for
roview ; but where the Court comes to no decision, and the deoree
is passed simply upon the compromise, there a suit should He to
sot aside the decree upon grounds other than fraud.

In the prosent case, the attaclk is really made by the pla.mt:tﬂs
not on the decres, but on the solenama of which it cannot be said
that it was & judgment in itself and on the basis of which, asa
watter of couzse, the Court gave a decree. And in a ease like this,
it cannot bo laid down thet no suit would lie to set aside such &
decs:ma exoept on grounds other than that of fraud.

(1) (1901) 8 O L. 3. 119,
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There is, however, a very recent ruling of their Liordships of
‘the Judicial Committee, Manohar Lal v. Jadunath Singh(1), whick

NATE Gmosr §s of o negative value in favour of the appellants before us. That
Hﬂmvewr was a case to set aside a compromise on the ground that one of

Dasi,

the defendants was a minor and that the leave of the Court t¢
onter into it had not been obtained under section 462 of the Code
and their Lordships, in delivering judgment, disoussod the terms
of the decree and, also, the question whether the attention of the
Court sanctioning the compromise was directly called to the fact
that a minor was a party to it. But we do not find anywhere in
the judgment of the Judicial Committee any indication thaf, in
such a cuse, no suit would lie on grounds other than that of fraud
in fact, it was not questioned.

Now, the precise point for our consideration is whether the
plaintiffs’ suit is maintainable in spite of their allegation of fraud
which has been negatived by both the lower Courts. Without
fraud having been established, the question of the maintainability
of the suit rests entirely on other grounds. Wo think that it
dces not stand to reason why the plaintiffs having set up n onse of
fraud gué the decres, and having failed to prove it, should not be
permitted to show by evidence that the zompromise itself was
filed without their cousent and is not, thereforo, binding upon
them ; for when their review application was not gone into, no
evidence being given, it would be unjust to hold that the plaintifls
must be left entirely without remedy, even though they desiro to
show that the procecedings taken against them, when they wore
minors, were prejudicial to their interests and entered into by the
pleader of their guardian contrary to her express instructions. It
is not, however, enough to show that the sanction of the Court to
the compromise in the present eciroumstances was obtained ;
because the learned District Judge points out that the authority of
the pleader was only to file any compromise petition on behalf
of the guardian of the minors; and, as, in our opinion, the suit
is maintainable on grounds other than fraund, the oase must be
remitted to the Lower Appellate Court for a decision of the othor
question, which we have already indicated, namely, whother the
pleader had the power to filo the compromise against the expross

(1) (1908) T, I.. R. 28 Al 58,
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wishes of the Jady (the mother and guardian of the minors) and 1908

whethcr, in that event, the compromise in question was binding g 2rrn,

»n the minor plaintiffs. Nars GHOSH
The result, therefore, is that the ocase must be sent back to HEMANGINT
the learned District Judge for a decision of the question whether — P4*%

the solerama is binding on the plaintifis. Costs will abide
he result.

Case remanded.
8, OH. B,



