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LETTERS PATENT APPEAL.

Before Howdle Mr. R. F. Rampini, Aecting Chief Justice, and Mr,.
Justice Doss.

GOPINATH PATI
9

MOHESHWAR PRADHAN.

Letters-Patent Appeal—Remand, order of- Letters Palent, 1865, s 15—
 Judgment *— Transferalility of occupancy kolding.

An order ,of remand passed by a single Judge of the High Court, under s, 562
of the Code of Civil Procedure, 1882, is a “ judgment” within the meaning of

5. 15 of the Letters Patent, and an appeal lies from suchan order under the-
Charter.

Lerters Pareny Arpeat by Chowdhry Gopinath Pati and:
others, the defendants, {rom & judgment of Brxzrr, J.

The suit, out of which this appesl avcse, was brought by the
plaintiff as a tenant to recover possession of a cerfain holding.
It was alleged that the defendant No, 4 was the original tenant:
of the holding, and that he had a right of ocoupancy.

In 1894 the defendant No. 5 brought a suit for the recovery
of rent of this holding against the defendant No. 4 and obtained
a decree, in execution of which he brought the holding te sale,.
and purchased it on the 27th of September 1896, The defendant
No. § then settled the land with the plaintiff as a tenant. :

The defendants Nos. 1 to 3 contended that the defendant
No. 4, the original tenant, had transferred the land to them by a
private sale on the 11th August 1898, and that he had been
allowed 1o hold the land as a sub-tenant under them. He
defaulted in paying them rent, and they brought a suit against:
him and obtained a deeree, and in execution thereof purchased -
the right of defendant No, 4 in the holding in December 1902, |
They obtained possession of the holding in May 1908.

® Letters-Patent Appeal, No. 40 of 1907, in Appeal from Appellate Decrees.
No. 8 of 1906, "
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The plaintiff alleged that when defendants Nos, 1 to 3 took
possesgion of the holding, he put in an objection undsr e, 335
of the Code of Civil Procedure, but the objection was disallowed.
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He thereupon brought the suit to recover possession on declara- Momssawis

tion of his title.

The Court of firsh instance decread the suit, but, on appeal,
the Subordinate Judge set aside the judgment and decree of the
first Court mainly on the grounds that the plaintiff had not been
able to prove his title to the land, and that occupancy rights
purchased by defendants 1 to 3 were transferable.

The plaintiff appealed to the High Court. The value of the
subject-matter of the suit being below Rs. 1,000, the second
appeal was heard by Brett, J. sitting alone. His Lordship set
aside the judgment and decree of the lower Appellate Court, and
remanded the case to that Court for a satisfactory finding on the
question, whether the holding in suit was transferable by local
usage.

“Agaiuost that Order of remand the defendants appealed  under
8. 15 of the Letters Patent.

Babu Joy Gopal Ghose, for the respondent, took a prelimi-
nary objection that mo appeal lay under the Letters Patent
against an order of remand, theugh passed by a single Judge of
this Court, such an order not being a “judgment” within the
meaping of s, 15 of the Charter.

- Babu Asmarendra Naih Bose, for the appellant. The general
¢question, whether tbereis or is not an appeal under the Letters
Patent against an order of remand, does not arise in this case.
In the present case the judgment and decree of the first Appellate
Court have been set aside and the whole case has been directed
to be sent back to be tried on the merits; and, furthor, a formal
docree has been drawn up in this Court, It is submitted, theree

fore, that the order of remand is a “judgment’ ‘within' the
meaning of s. 15 of the Charter, and that there is an appeal .

- against that order: see Letters Patent Appeal No. 72 of 1907(1)/
decided by Rampini and Mitra, JJ., which supports my
cotitention, ‘ - '

. (1) (1907) Unrepowed, dated 10th July, 1907, in S. A. No. 2089 of 1804,

PRADHAN.
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Babu Joy Gopul Ghose, in reply.

Raurint, A.C.J.,, anp Doss J. Thisis an ppeal against the
judgment of Mr. Justioe Brett, one of the Judges of this Court,.
dated the Sth March 1907, Mr, Justice Brett in his judgment,
which is now appealed agninst, has ordered that the suit, out of
which this appeal has arisen, be remanded to the lower Appellate
Court under section 562 of the Civil Procedure Qode.

A preliminary objection is taken that no appeal lies to us,
bacause it is said that the order of the Second Appellate Court is
not a “judgment” within the meaning of section 15 of the
Charter Act, We think, however, that it is a “judgment,”
because it disposes of the suit, This point hes already been
decided in the Letters Patent Appeal No. 72 of 1907 on the 19th
July 1907 (1). We are, therefore, of opinion that the present.
appeal lies,

The ground of appeal urged in this ocase is that Mr. Justice
Brett has wrongly set aside the judgment and decree of the
Subordinate Judge, which found as a matter of fact that the plain.
tiff had not been able to prove his title to the land in dispute
and that be has directed his attention only to the question of

» transferability of the holding purchased by defendants Nos. 1, 2

and 3. The first Court found that ocoupancy rights purchased
by defendants Nos. 1, 2 and 3 were nonstransferable. - The
second Court found that they were transferable. The lsarned
Judge of this Court has come to the conclusion that the findings
of the Bubordinate Judge are not sufficient to justify the con-
elusion he arrived at, namely, that the occupancy rights wers ”

- transferable. He hag therefore remanded the case to him for

further decision,

It is now contended before us that the learned Judge of this-
Court has overlooked the findings of fact arrived at by the
Subordinate Judge, namely, that the plaintiff has not proved
bis title to the land in dispute, which finding concluded the.
appeal bofore him. The plaintif made title to the oocupaney
holding in dispute on the ground that defendapt No. 5, who wa&

(1) (i907) Unreported, dated 19th July, 1907 in 8. A.,A‘,\o, 2089 of 1905-
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the admitted landlord made a settlement of it with his father.
But the Subordinate Judge came to the conclusion that defen-
dant No. § made no such settlement and that meither the
plaintiff mor his father had ever been in possession of it. The
learned Judge of this Court has said that this question, which
does not arise between the plaintiff and the defendants 1, 2 and 8,
arises between the plaintiff and defendants No. 5 alone. We
cannot, however, agres with the learned Judge of this Court in
this view. The defendants Nos. 1,2and 8 had good right to
impugn the title of the plaintiff and to eall upon him to prove
his title before he can ‘have any right to obtain possession from
them. That being so, we think that the finding, at which the
Subordinate Judge has arrived, whether it be right cr not, is a
finding of* fact, which econcludes this matter. Therefore, the
learned Judge of this Court is mot justified in overlooking that
finding and remanding the case to the lower Appellate Court.
He should have acoepted that finding and dismissed the suit of
the plaintiff.

‘We, : therefore, set aside the ]uugment and decreo of
Mr. Justice Brett and restore that of the Subordinate Judge.

The appellants are entitled to the costs of this hearing and
of the hearing before Mr. Justice Brett.

Appeal allowed,

° B, Ds B,
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