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LETTERS PATENT APPEAL.

JBefm'e Hon'hU Mr. E. F. Rampini, Aotmg Chief Jtistice, and Mtv 
Justice Doss.

1908 aOPINATH PATI

j ^ i i .  *’•
MOHBSHWAU PEADHAN*

Ldten-Tatm t Appeal—lemand, order o f-L etter s  Patent, 188S, s. IS-^
“ Judgment”—Trmsferalility o f occupanoif holding.

An order ,o£ remaad passed by a single Judge of the High Court, under s. 56' '̂ 
of the Code of Civil Procedure, 1882. is a “ judgment ” within the meaning of 
s. 15 oE the Letters Patent, and an appeal lies from such an order under the- 
Charter.

Let'iebs P aten t Appeal by Otowdhry Gopinatti Pati and. 
others, the defendants, from a judgment of B r e t t ,  J,

The suit, out of which this appeal arose, was brought by the- 
plaintiff as a tenant to recover possession of a certain holding.
It was alleged that the defendant No. 4 was the original tenant: 
of the holding, and that he had a right of ocoupancy.

In 1894 the defendant No. 5 brought a suit for the recovery" 
of rent of this holding against the defendant No. 4 and obtained 
a decree, in execution of which he brought the holding to -sale,, 
and purchased it on the 27th of September 1896. The defendant 
No. 5 then settled the land with the plaintiff as a tenant.

The defendants Kos. 1 to 3 contended that the defendant 
Ko. 4j the original tenant, had transferred the land to them by a  
pxivate sale oa the Uth August 1893, and that he had been 
allowed to hold the land as a sub-tenant under them. B a  
defaulted in paying them rent, and they brought a suit against*, 
him and obtained a decree, and in execution thereof puisihase  ̂
the right of defendant Ho. 4 in the holding in December 190^* 
They obtained possession of the holding in May 1903.

®Letters-Patent Appeal, No. 40 o! J.907, in Appeal fjom Appellate Decr<se*<; 
He. 8 of 190S.



The plaintiff alleged that when defendants Nos, 1 to 3 took 1908
possession of the holdiug, he put in an objection undar e. 335 aoralCT
of the Code of Civil Procedure, but the objection was disallowed.
He thereupon brought the suit to recover possession oa deelara- M o h e s e w a s  

iion of his title. Pbadhah.

The Court of first instance decreed the suit, but, on appeal, 
the Subordinate Judge set aside the judgment and decree of the 
first Court mainly on the grounds that the plaintiff had not been 
able to prove his title to the land, and that occupancy rights
purchased by defendants 1 to 8 were transferable.

The plaintiff appealed to the High Court. The value of the 
subject-matter of the suit beiug below Rs. 1,000, the second 
appeal was heard by Brett, J . sitting alone. His Lordship set 
aside the judgment and decree of the lower Appellate Court, and 
remanded the case to that Court for a satisfactory finding on the 
question, whether the holding in suit was transferable by local
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Against that Order of remand the defendants appealed , under 
s. 15 of the Letters Patent.

Balu Joy Gopal Qhose, for the respondent, took a prelimi­
nary objeotioa that no appeal lay under the Letters Patent 
against an order of remand, though passed by a single Judge of 
-this Court, sucb an order not being a “ judgment ” within tbe 
meaning of s. 15 of the Charter,

Babu Amarendni Bose, for the appellant. The general 
■question, whether there is or is not an appeal under the Letters 
Patent against an order of remand, does not arise in this case. 
In the present case the judgment and decree of the‘first Appellate 
Court have been set aside and the whole case has been directed 
to be sent baok to be tried on the merits; and, further, a formal 
•decrle has' been. drawn up in this Court. It is sabmitted, there* 
for;e, tiiat the order of remand is a judgment” ,within the 
meaning of s. 16 of the Charter, and that there is an appeal 
against that order: see Letters Patent Appeal No. 78 o f 1907 
■decided by Eampini and Mitra, J J ., which supports my 
sonfcentioH,

(X) (1907) Unrepoitfed, dated 19th July, 1&07, i» S. A. No. 2089 of 1905.
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1908 Bahu Joy Go'pai Okose, in reply.
Sirfof

.G o h k a t h

.Pati

Mohesewab ^ampini, A .e j .,  AND Doss J . THis is an ppeal against tk^
PsADHAK. judgment of Mr. Justioe Brett, one of the Judges of this Court},

dated the 8th March 1907. Mr. Justice Brett in his judgment, 
which is now appealed against, has ordered that the suit, out of 
■which this appeal has arisen, be remanded to the lower Appellats- 
Oonrt under section 662 of the OiTil Procedure Code.

A preliminary ohjeetion is taken that no appeal lies to H8,. 
because it ia said that the order of the Second Appellate Court is 
not a “ judgment ” ■withm the meaning of section 15 of the 
Charter Act. We think., however, that it is a “ judgment,’  ̂
because it disposes of the suit. This point has already been 
decided in the Letters Patent Appeal ];To. 72 of 1907 on the 19th
July IS07 (1). We are, therefore, of opinion that the present,
appeal lies.

The ground of appeal urged in this ease is that Mr. Justioe 
Brett has wrongly set aside the judgment and decree of the' 
Subordinate Judge, which found as a matter o!! fact that the plain­
tiff had not been able to prove his title to the land in dispute 
and that he has directed his attention only to the question of

* transferability of the holding purchased by defendants Nos. 1, 2 
and 3. The first Court found that occupancy rights purchased 
by defendants Nos. 1, 2 and 3 were non-transferable. -The' 
second Court found that they were transferable. The'karned 
Judge of this Court has come to the conolusion that the findings' 
of the Subordinate Judge are not sufficient to justify the con̂  
elusion he arrived at, namely, that the occapancy rights were 
transferable. He has therefore remanded the case to him for 
further decision.

It is now contejided before us that the learned Judge of thist 
Court has overlooked the findings of fact arrived at hy the 
Subordinate Judge  ̂ namely, that the plaintiff has not proved: 
his title to tbe land in dispute, which,, finding conoluded the*,, 
appeal before him. The plaintiff made title to the occupainoy.; 
holding in dispute on the ground that defendapt No. wlio

(1) 09D7) Uurepoi'ted, dated July. 1907 in S. A?^o. 2089 of 1905."



the admitted landlord made a settlement of it with his father. 1908 
But the Subordinate Judge came to the conclusion that defen- 
dant No. 5 made no such settlement and that neither the 

plaintiff nor his father had ever been in possession of it. The MohbsW ab 
learned Judge of this Court has said that this qnestion, which ,
does not arise between the plaintiff and the defendants 1, 2 and 3, 
arises between the plaintiff and defendants No. 5 alone. We 
cannot, however, agree with the learned Judge of this Court in 
this ?iew. The defendants Nos. 1, 2 and 3 had good right to 
impugn the title of the plaintiff and to call upon him to prove 
his title before he can 'have any right to obtain possession from 
them. That being so, we think that the findiag, at which the 
Subordinate Judge has arrived, whether it be right or not, is a 
'finding of' fact, which concludes this matter. Therefore, the 
learned J  udge of tbis Court is not justified in overlooking that 
finding and remanding the case to the lower Appellate Court.
He should have accepted that finding and dismissed the suit of 
the plaintiff.

We, therefore, set aside the judgment and decree of 

Mr. J ustice Brett and restore that of the Subordinate Judge.
The appellants are entitled to the costs of this hearing and 

of the hearing before Mr. Justice Brett.

Appeal allowed,

• B. B . B.
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