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CALCUTTA BERIES. [VOL. XXXV,

CRIMINAL REVISION.

Before Mi. Justice Stephen and Mr. Justice Holmwood,

RASH BEHARY LAL MANDAL
v,

EMPEROR.*

Search warrant—Information-—Absence of pending proceedings at the time of
issue~ Validation of illegal warrani—Resissue of search warrant on judicial
cognizance taken—~Taking cognizance on information duly recorded—Nature
of information— Sufficiency of information fo justify initiotion of proceedinge
—Bong, fides of proceeding—Trangfer—COriminal Procedure Code (Aot V'
of 1898}, ss. 96, 98, 190 (1) (¢}, 526 and 537,

The issue of & seavch warrant under s, 98 of the Criminal Proceduve Code,
when there is no igvestigation, inquiry, trial or other proceeding under the Code,
a8 is meutioned in & 94, pending at the time, is illegal, fhough the Magistrate
had received information of the commission of an offence, but had not acted
judicially on it, when he issued such warrant.

If, however, he subsequently tokes cognizance under s. 100 (1) () and then
ye-igsues the warrant, it is legal.

In re Harilal Buch(l) followed.

A warrant {illegally issued under s, 96 cannot be treated as valid under & 98
by the operation'of 5, 587 of the Code. Section 537 does nob give legal effect to-
s defective warrant, but only validates a finding, sentence oi order, defoctive
in procedure.

The information, on which s Magistrate takes cognizance under s, 190 (1) (o),
waust be recorded.

Thakur Pershad Singh v. Emperor (2) followed.

1t is nowhers laid down how much of such information the accused is entitled
to have recorded, bat, though all the allegations necessary to prove the offence
have not boen made out, if enongh has heen laid before the Magistrate to make
out s prima facie case, he s Justified in initiating proceedings, and the High
Court will not interfere,

Troceedings instituted on statements which, though alleging no specific dates,.
are nob vague or indefinite as to the facts mentioned therein, are not bad,

It proccedings were instituted by a Magistrate from personal feolings of
enmity derived from a long past dispute between one of his subordinates and
the secused, and he wag consciously straining the law to injura the latter, it would

* Criminal Revision Nos. 70 and 554 ¢£ 1908 a.gamst the orders of. ¥ Lyalls
District Magistrate of Bhagalpore, dated the 28th April 1908,
(1) (1897) 1. L. R, 22 Bom. 949, '(2) (1908 10 O: W N. 775.
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be the duty of the High Court to set them aside, but the Court would not do so, 1908

if the Magistrate was only acting mistakenly. Aamras
Case teansferred on the facts, Rasz
Brziry Lag.
o . . . Maxpaxn
Tue petitioner was o zemindar of Madhipura in the district .
MPREOR,

of Bhagalpore. It was alleged in his petition to the High
Conrt that in 1901 some unpleasantness arose betweon him and
Batyendra Nath Das, the then Sub-divisional officer of Madhi-
pura, and that shortly after proceedings under s, 107 of the
Crizinal Procedure Code were instituted against his servants by
the eaid Magistrate, which ended in their discharge on the case
being transferred to another Magistrate, that in December 1905,
Barods Prosad Sirkar, the uncle of Satyendra Nath, became the
Sub-divisional Magistrate of Madhipura, and that the petitioner
beoame involved in criminal prosecutions instituted by the said
Magistrate in 1906 and 1907, which were transferred to Monghyr
and ended ultimately in his favour, On the 17th January lasta
complaint was laid before the same Magistrate by one Tufani
Sshu against the petitioner under ss. 350 and 342 of the Penal
Code, which was transferred by the High Court to Monghyr,|

On the 16th February MY, Lyall, the Distriet Magistrate
of Bhagalpore, who, it was alleged, was encamped about two
miles from Murho, the petitioner’s place of residence, issued
gearoh warrants in Form vill of Schedule V of the Code, and
caused a search of his house, and of his euleherries at other placos,
and of the houses of some of his servants, to be made by the
police, who seized and removed a large quantify of papers con-
neoted with his zemindari, These papers were kept in the Sub-
divicionel office at Madhipura. On the 28th instant the peti-
tioner moved Mr. Lyall for the return of the documents taken
by the police, alleging that there were settlement papers and
o*her documents among them, which were necessary for the
purposes of certain pending and contemplated civil suits. The
Distriet Magmtrate by his order dated the next day, dlrected
that such papers as were not required for the purposes of the
inguiries about to be made, might be returned, but that, if any
such paper was considered by the Tnspector of Police as essential
for the purposes of such inquiries, the petitioner was to get a

certified copy of ife Ho also noted that the petitioner’s pleader
7%
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had assented to his order as sufficient for his pnrposes. On the
11th April the petitioner applied to the Sub-divisional officer of
Madbipura, for the unconditional return of the papers, disolaiming
any euthority on his pleader’s part to accept the condition
imposed by the District Magistrate. ~ On the 18th the petitioner
sent a letter throngh a Caloutta attorney fo Mr. Liyall containing
a notice under s. 424 of the Civil Procedure Code, and alleging
that the search warrants had been issued maliciously and
illegally with the intention of oppressing and harassing the
petitioner. On the 20th the petitioner received in Calculta a
notice, dated the 15th, from the Sub-divisional officer of Madhi-
pura to take back all his papers, which had been seized. A
notice signed by the Sub-divisional officer, dated the 26th, was
served on a servant of the petitioner at Madhipura, intimating
that delivery of the papers would be made on the 20th at
Murho. On the same date it was alleged that the Sub-divisional
officer, accompanied by a Deputy Magistrate, the Sub-Regis-
trar, the Inspestor of Police and others went to the petitioner’s
house at Murho, and 77 bundles of papers were counted out in
the presence of a servant of the petitioner and a receipt taken,
whereupon. the -Deputy Magistrale read out seven gearch
warrauts issued by the Distriet Magistrate the day before,
and &ll the bundles were put back in hoxes and loaded ou three
carts and a police guard left in charge of the same at the peti-
tioner’s durwase. It was further stated that on the following
three days the Deputy Magistrate came and inspected some of
the papers and took them awoy, leaving the rest behind and
removing the guard.

It appeared from the ordsr-sheet that the District Magistrabe,
acting on the information of ons Hansi Mundal, reccived on the
14th February last, which he had duly recorded, took cognizaneg,
on the 28th April, under 8,190 (1) (¢) of the Code, of an offence
under 5. 420 of the Pensl Code, alleged to have been compnitted
by the petitioner, and directed the issue of a search warrant for
the production of a certain document, 'I'here were six other orders
of the same date by the same Magistrate purporting to have
teceived informations, which were also recorded, from six dthéx:‘
persons, and taking cognizance, under s, 190 (1) («), sgainst the
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petitioner under ss. 384, 284, 408, 420, 505 and 506 of the Penal
Code, respectively. In each of the six orders he directed the
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issue of search warrants under s 96 for the produetion before BE;}ARY Lix

him of specified documents, which were stated to be necessary
for the purposes of the inquiries, Summonses were issued in all
the cases, and the 9th May was fixed for the hearing. The
petitioner having failed to appear on that date the District
Magistrate directed his prosecution under s, 174 of the Penal
Code, but the order was seb aside by the High Court by consent
in Or. Rev. No. 536 of 1908.

The petitioner alleged that he had applied for eopies of the

informations against him, but that he was ouly allowed copies
of the order sheets. Two Rules were then issued by the High
Court, ¢z, Cr. Bep, Mo, 70 of 190% for a transier of the cases
and Or. Rev. No. 55} of 1908 o quash the proceedings
altogether, and they were both heard together,

HMr. 4. Chowdhry and Balu Atulya Charan Bose and Buby
Hara Prasid Chatlerjee for the petitioner,
The Advocate- General (Mr. Sinha) for the Crown.

~ Brepmry axp Hormwoon JJ. In the first of these cases a
Rule has been granted oalling on the Dietriet Magistrate of
Bhagalpore to show cause, why seven criminal cases that have
been iustituted against one Rash Behary Lol Mandal by that
officer, should not be transferred to the District” Magistrate of
Monghyr or some other suitable Magistrate. In tle second, the
petitioner nioves that the same criminal proceedings should be
-quasked. This application was male to us on a date after the
Rule was granted, aud we directed that it should be heard
together with the above-mentioned Rule, and this has now been
«done, The facts, on which both applications are directly based,
.are ag fol ows, In consequence of the result of mvestxgatwns,
which we need mob at this moment consider, Mr. Lyall, the
District Migistrate of Bhagalpore, issded warrants on the 16th
TFebruary 1908 ordering that the petitioner's house should be
searshed, and that gny zemindari papers found there should be

I\DAI:
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produced before him forthwith, This wes done, and many
papers were taken from the house, where the search was ordered

BH?JARY Lan {o {ake place ; while other papers were received from his servants

v,
EMPEROT.

ab other places. On the 28th February the petitioner pub in
& pelition in the Distriet Magistrate’s Cowrt asking for a return
of the papers and, on the 29th, an order was passed that such
pepers might be given to the petitioner as were ¢ not required for
the purposes of the inquiry about to be made.® Provisions were
added as to the rules to be observed in selecting papers to be
restored, and it was recorded that the petitioner’s pleader said
that he had no further request to make, and that the order in
question would serve his purpose. No papers were in fact 1e=
turned and the petitioner denies his pleader’s authority to con-
gent to the order as far as he did so. Harly in April the peti-
tioner was called on to take back his papers. To this he replied
by & petition of the 11th April stating that he was willing te.
take them back unconditionally, but not on the terms mentioned
in the order of the 29th February. On the 15th April the pebi«

tioner’s attorney gave notice to Mr. Liyall under section 424

of the Civil Procedure Code, that after two months he would
sue him for a return of the papers seized and for damages for
their seizure and retention. On the 20th April the pefitioner,
while in Caleutte, received a notice from the Sub-divisional
Officer of Madhipura, dated the 16th April, calling on him to take
back all the papers seized. On the 20th April seventy-seven:
bundles of papers were delivered to the petitioner’s mukhtear at
the petitioner’s house, but before he could take possession of
them, seven search warrants were produced, under which all the
seventy-seven bundles were again taken possession of by the
Police. An inspection of these was miade by a Deputy Magis-
trate on the 1st and 2nd of May, and after some papers had begn.
extracted, most of them were returned to the petitioner. The:
petitioner was served early in May with summonses in relation fe-
the cases, to which the search warrants applied, dated the 28th’
April, and the petitioner was subsequently - given copies of . the-
order sheets in those cases showing that the Distriet Ma.glstrate
took cognizance of the offences to which the summonses and;i_'

 warrants related, on the 28th Agxil, under section 190 (1)‘(‘0‘)‘,?”
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On these and a fow other subsidiary facts the petitioner prays  1g08
to have the criminal proceedings against him quashed, and all Rase
the papers seized refurned to him; and also for & transfer of Bamary Lax
the cases. Asthere is mo dispute ahout the transfer, we will MM,J,J,“

gongider ﬁrsfs the prayer for having the proceedings quashed and EAPEReR.
the papers returned.

~ Taking the grounds on which the petition is based, and
postponing the oconsideration of the ground that the prosecution
is not & boua fide one, the earliest in respect of the facts on
which it depends, is that the District Magistrate’s action in
onusing the search and taking away the papers was illegal and
without jurisdiction. ~ At the hearing before ws it was
doubtful, if the Distriet Alagistrate issued any warrant for the
gearch. DBut it now appears that he did. The warrants are in the
form No. viii of Schedule V of the Criminal Procedure Code
reciting that information had been laid before him of the com-
mission of the offence of frauduleuntly obtaining decress for
sums nob due. The question of its legality under section 96
depends on whether there was any investigation, inquiry, trial
or other prooseding under the Code as mentioned in section 94,
It seems that there was mof. The Magistrate had, no doubt
recoived the information that he mentions in the order, but he
had not acted judicially on it al the time he issued the
warrants. The judgment in In e Hurilal Buch(l) supports
what ‘seems to us the plain meaning of the two seotions in
question, and, as there is here no question of sesrch under the
gecond and third paragraphs of section 96 (1), we must hold that
the issue of the search warrants was not justified by that
gection.

It has been contended that the issue of the warrants might
h;yq been under section 98, in which case the existence of a
procseding, eto., under the Code is not necessary, and that, though -

" the warrants are informal under section 96, they may be taken to -
‘be under section 98 hy the operation of section 537. The
objections to this argument seem to be thef no suggestion is
made in the warrants of the existence of any forged document
ond that, though on the facts it may be that it was supposed

() (1897 I. L. B, 22 Bom, 949,
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that some of the documents that it was sought to seize were
forged, the warrants subsequently issued seem to have been issued
under section 96, Further it does not seem possible to read
scetion 537 as giving a logal effect to a defective warrant, as
its highest effect is to validabe a finding, sentence or order,
which is defective for an antecedent defect in procedure, In
the view that we take of the effect of the subsequent proosedings,
and bearing in mind that the legality of the warrants may be
the subject of inquiry in civil proceedings, it is perhaps nof
neoessary that we should coms to a judicial finding on the point,
but we cannot find that the warrants justified the seizure and
retention of the papers thal were seized,

The nest grounds, that we have to consider, are that there
were not sufficlent materials before the Magistrate to justify the
iesuing of the summonses, and what depends on the same facts,
that the informations on which the Magistrate based his proceed-
ings were vague and indefinite, and that he was not justified
in taking action on them. Asto this all that we have to say
is that the information, on which the Magistrate took cognizance
under section 190 (1) (¢), has been recorded in each ocase, in
socordance with the law as laid down in T%hekur Pershad Singh v.
Emperor (1) ; and thab in most of the cases, though all the allsga<
tions, the proof of which would be necessary to prove the offence
mentioned have mnot heen made, enough has been alleged to
justify the Magistrate in dealing judicially with the matter. It
is nowhere laid down, and it is probably impossible to state
in general terms, how much the aceused is entitled to have
recorded in such eases ; but here in most of the recorded statements
enough is said to make it impossible for us to say that the Magis-
trate had not enough before him to justify him in considering
that a primd facle case was made out; and, unless we can say as
much as this, we cannot interfere. As regards the statements
of Goribi Koeri, and possibly that of Hanga Lal, if they stood
alone, we might be inclined to interfere; but, in view of the
other oases and of the orders we propose to pass as to tramsfer,
we consider our interference unnecessary. Some of the statements
are vague in form, no date being speoified, but looking to the:

(1) (1908) 10.¢. W, N. 178,
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aots mentioned, this vagueness is formal rather than substantial. 1908

Apart from the absence of date, however, they are neither vague g
nor indefinite, BERARY Lax

The next ground that we have to cousider is that the so-called M“;? .u«

orders of attachment, by which we nndarsiand fo bo meant the F¥FERO%
second set of search warrants, and the keeping of the papers in
custody, presumably after the 29th April, are unwarranted by law,
‘We can see no force in this contention. From the order sheet
it appears that the Magistrate took cognizance of the seven
offences with which we are concerned on the 28th April, issued
summonses in respect of them, and ordered search warfants to
be made out under section 96, These last ordets, had, therefore,
exaotly the jurisdiction, which was lacking in the case of the first
warronts, namely a proceeding under the Code. The papers
may have been illegally in the possession of ths Magistrate or
the police up to the time they were returned on the 29th, but
a8 we have held that the Magistrate was justified in ivitiating
proeeedings, it is imypossible to ses on what ground the seizure
and retention of the papers, by virtue of the warrants executed
on the 29th April, can be impeached.

The last ground for setting aside the convietion that we
are asked to consider is that * the prosecution is not a lond fide
one.”  The petitioner’s Counsel asked usto atlach to lond fides
the meaning attached to “ geod fuith” in section 52 of the Indian
Penal Code, namely that nothing is said to be dons in good faith,
which is done without due care and attention. If we accept this
meaning we cannot regard a want of good faith as a ground
for setting aside criminal proceedings, as whenever a Magistrate
makes & mistake he does something without due care and atten-
tion ; and no one suggests that any mistake is a ground for setting
“proceedings aside, Buf looking af the contents of the petition
in this application, and to the recital in the petition for transfer
of fgtmer proceedings, whiok date back a very long way. and -
have no immediate bearing on the present case, we cannot attach
80 limited & meaning to the phrase in question, The Distriot
Magistrate considers that it is imputed to him that he is acting
otherwise than in what he takes to be in the interests of justioe.
We agree with ‘him, and further consider that he is acoused
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of aoting from personal feelings of enmity derived from & long
past dispute between one of his subordinates and the petitioner,
and that be is consciously straining the law fo injure the
petitioner. Were such o state of things or anything like it
shown to exist, it would, no doubt, as is admitted by the
Advocate-General, ho our duty to set aside these proceedings.
'We have carefully considered the record and other papers that
fluenced the Magistrate’s conduct. We were invited on behalf
of the petitioner to exclude the latter from our consideration,
because they were not on the record:but where the petitioner
travels as far outside the record as he does it would be manifestly
unfair to confine the Magistrate to narrower limits. We can-
not now go into any detail as to our opinions as to facts alleged
to have been brought to light, as they may form the subject of
fubure proceedings. But the result of our investigation is that
we find that the Magistrate’s action in his first seizure of the
papers eannot be supported, and that he acted hastily and ill-
advisedly on the 9th of May, when, on the non-appearance of
the petitioner in obedience to a summons, he ordered proceed-
ings to be drawn up against him under section 174 of the Iudian -
Penal Code, though these proceedings have been quashed by
consent on another Rule, No. 536 of 1908. But that throughout
he acted solely with the desire to secure the proper administration
of justice in a complicated and diffcult case we have no doubt
af all.

Consequently all the grounds urged in support of this
applicetion fail, and it is dismissed.

As to the Rules for transfer, the Advocate-Greneral adrmts
that they should be made absolute, and, considering the feclings
that have been excited on both sides, we have no doubt thaf
this is the proper course to be followed. We need hardly point
out that these cases could in no case be tried before the District
Magistrate, unless the petitioner consented, and he never intend-
od they should be, as he took cognizance under seetion 199 (1) (¢).-
‘The Advocate-Greneral suggests, and the petitioner’s Counsel
agroes to this, that an' officer should be specially "1"}?"«'59‘l
i;q gleal with these ceses at Bhagalpore, which will be for the
“sonvenionce of both sides, We. aeoordmgly order that all the.
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~ases be taken up by a Joint Magistrate of at least 8 years’ 1008
standing. He will proceed to desl with the seven oases already Baoe
sub judice under Chap. XXI or XVIIL, if necessary, and will m‘:‘iﬁ“

have full authority to deal with the other cases in which _ e.
informations have been, or may be laid, in respect of the same Eapsnos.

matter under section 200 of the Criminal Procedure Coda.

E. H. M,



