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eonstrucUon of ÎnJisntanee-^Wkether the words of inheritance cow* 
iained in the grmi created an absolute estate in favour of the grantee—
Ee-entri/f right of-Sreaeh of restriction against voluntary aliemtion, 
effect of.

by a deed graated a miras ialuq to his daughter JB. The demise was to 
lier for life, on her death to her son, if  she adopted one, for life ; on bis death 
“ to his sons, grandsons &c.”, by right oE inheritance ia the male line ; without 
■any power of disposing of the property at will, by gift, sale, kc. I f  the grautee did 
not adopt a son̂  or if  she adopter!, and the son died wlthont a son, graudsonj &c., 
the property was to reyert to the grantor or to his representative.

I t  was also provided that “ the said property cannot be stbached or sold for any 
debt incurred by you or your adopted son or grandson, &e. I f  it be attached or 
-sold̂  the grant will at once become null and void, and the propeity will come into 
Mas possession of me or my representatives,”

JS adopted a son 0, and sabseqnently made a gift of the land to him by s 
•deed». Upon a suit by the grantor's son against S  and 0  for recovery of posaessioa
ol the land, on the ground that the conveyance operated as a forfeiture s—

Eeid, thatj although the alienation by iS to (7 being directly contraiy to the 
provisions of the grant, was bad in law, yet, inasmuch as the breach of the 
provisions did not operate as a forfeiture, the plaintiff was not entitled to & decree 
■for Mas possession.

Appeal by tlie plaintiff, Dharani Kauta Lahiri. 
TMs appeal arose out of an action brougkt by the plaintiff 

for lecoTery of khas possession of a certain property on a declara­
tion tbat tlie transfer made by defendant No. 1 was invalid. 

One Tarini Eanta Labiri, deceased, father of the plaintiff 
granted a m im  ialuq to his widowed daughter, defendant No.: 1, 
The conditions of the lease were that the defendant Wo. 1 
should enjoy the till her death, and then should she adopt 
a son, that son, and after him his son, and after him his male

' *  Appeal from Original Decree, No, 95 of 1906, against the decree of Ananda 
Natb Mazumday, Suboidinate Judge of Mymensiogi, dated Nov. 32, 1905,
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issue in the direct line should enjoy the property without the- 
power of disposing of it at will, and pay the stipulated rent hy 
certain Msts: should defendant No. 1 however fail to adopt a 
son or that adopted son die without leaving any male issue, the 
property should revert to the pkintifi or his heir, and no other 
heir of defendant No. 1 should have any right or interest in ity 
and that the property should not he charged with any debt 
incurred by defendant No. 1 or her heirs or sold in satisfaction 
thereof, and that in the event of any such incumbranoe or aliena­
tion, the same shall be invalid and the property return to the 
possession of the lessor or his heirs.

Subsequently, defendant No. 1 adopted a son, defendant 
No. 2, and executed a deed of gift in his favor.

The plaintxfi construed this act of the defendant No. 1 as *a 
bieadh of one of the conditions of the lease, and brought this suit 
for a declaration that the defendant No. 1 had no right to make 
the said alienation, and prayed for recovery of possession of the 
iahq, on the ground that the breach of the provisions of the lease 
created a forfeiture,, and as such he was entitled to re-enter on 
the land.

The defence was, that the suit was barred by limitation, that. 
absolute interest in the property was granted to defendant No. 1, 
and the restrictions against alienation were not binding on her; 
and that the lease not providing for forfeiture upon alienation,. 
the claim for Uhas possession was not maintainable.

The Court of first instance declared that the alienation in 
favor of defendant No. 2 was invalid as against the plaintif, but. 
dismissed the suit so far as the claim for kkas possession was con- ■ 
cemed.

Against this decision the plaintiff appealed to the High Court.

Mr. 8, P. Sinha [Advocaie-Uemral), {Mbu Jogesh Chandra Eoy 
and Babu Rajendra Ckundm Qulia with him) for the appellant; 
The Court below ought to have held that the plaintiff was entitled' 
to a decree for Ithm possession. The effect of the deed of gift 
was to abandon the holding, and the landlord had a righ.1 of 
i“e>6ntry, Seotion 10 of the Transfer of Property Act has madst 
an exception in the case of a lease, where the oo:̂ ;̂ dition is fpr thd:



benefit of the lessor. In the present case, which is one of a 1908
lease, the lessor has a right to put a eondilion in the lease, which d h a ^ i
is for his benefit, and suoh a condition is not void. A lease is Kaotjs.

Labiei
determined by forfeiture under section 111, cl. {g) of the Transfer v.
of Property Act. If there is a condition that the lease shall spnmbi
become void, the lessor will have a right of re-entry, although 
there is no clause giving him such a right. The question is what 
was the intention of the grantor. If he contemplated that the 
property should net go out of his daughter’s hands by involun­
tary alienations, he also contemplated that it should not go out. 
of her hands by voluntary alienations. If the transferee could 
not be turned out, how could the lady benefit ? And she would 
be in no better position, whether the transfer would be involun­
tary or voluntary. The grantor’s intention was that the property 
should be enjoyed by the grantee, and any alienation would 
operate as a forfeiture, and the grantor would have a right ol 
re-entry.

Babu Bw arli Nath Ohahavmip {Bahu Mohini Mohan Ohatterjes 
with him) for the respondent: In construing a deed the intention 
of the parties must be looked into. By the deed Tariui Kanto 
created an absolute estate in favour of the lady. The words 
“your sons, grandsons, &o.”, are words of inheritance. 'If an 
absolute estate is created, any limitation of that »is void, A 
Hindu lady can retire in favour of the reversioner; see Mobokhhore 
8 a m a  Boy v, E ari Nath Sarma JRo>/{l) and B e h r iL a i  v. Madho 
L ai Ahir GayawaK^), In the present case I do not admit there 
was any alienation at all. .Whenever an estate is created in 
favour oE a Hindu lady, the primary intention would be to create 
a woman’s estate, [see Badha Frosad MulUok v. R anm m i 
J)0ss«(3)]; if that is so, the woman has a right to retire in 
favour of the reversioner. There is no clause of foifeituie, if the 
lady makes a gift. Unless tnere is a clause providing for rf?-eatry; 
for ,4 breach, the lessor cannot re.-ecter ,* see Nil Madhah 
Mamttam ,,

T h  Adi'mate-Qenefai/mtQ^ly.
Q u f .a d f ,w U .

(1) (1884) I . L . R. 10 Caic. 1102, (3) (1908) 12 G. W. N. 720.
(2) (1891) L. E . 19 I . A, 30 ; (4) (1880) I . h, E, 17 €alc. SS®.

I .  L . E. 19 Qftlc. 286.

VOL. 2 1 X ? 0  CALCUTTA S m i M ,  1 0 7 1



1072 CALCUTTA SERIES. [VOL. XXXV.

1908
.

D h a ba iti

K a h u
L utlE I

V.
SlBA

StriTDASI
B i b i .

Stephen and H o lm w q o d  J J .  The facts of this case are 
as follows. In 1874 one Tarini Eanfca LaWri Otioudliuri granted 
a miras taluk to his widowed daughter, Srimati Siva Sandari 
Debya, at a rent of Es. 77. The demise was to her for life; 
on her death to her adopted son, if she adopted one, for life; 
oa his death “ to his sons, grandsons, by right of inheii* 
tanee in the male line-; without any power of disposing of the 
property at will, by gift, sale, &c, If the grajitee did not adopt a 
SOD, or if she adopted and the son died without any son, grandsonj 
&o,, the property was to revert to the grantor or his representative. 
It was also provided that “ the said property oannot be attached 
or sold for any debt incurred by you or by your adopted son or 
grandson, &c. If it be attached or sold (this seems a more 
correct translation than the official one), it {i.e., this grant) will 
at once become null and void, and the property will oome into 
thas possession of me or of my representatives.” What happened 
•was that Srimati Siva Sundari Debya adopted a son Dwigendra 
Nath Sanyal, defendant 'No. 2, a fact that was disputed in the 
lower Court, but was not called in question before us, ani made 
a gift of the land to him by a deed dated the 7tli September, 
1901j reciting that he was taking care of her, and that she was 
far advanced in years and not sufficiently strong to manage and 
protect the properties, and therefore intended to pass her days 
in devotion.

The plaintifi is the legal representative of Tarini Kanto and 
sues to have it declared that l;he conveyance of defendant No, 1 
to defendant No. 2 is invalid, and for possession of the property 
on the ground that the conveyance has operated as a forfeiture. 
The lower Court has declared the alieaation in favour of defen­
dant No. 3 invalid as against the plaintifi; but has dismissed 
the Suit so far as the claim for possession and consequential relief 
is concerned.

Against this decision the plaintifi has appealed, and the only 
q̂ uestion that has beeii raised before us is, whether under the 
terms of Tarini to defendant No. 1 the property reverts 
to the plaintifl as Tarim’s representative. The lower Ooiiyt, 
it is true, held that the prayer for ejectment might be considejed 
t® i>6 time-barred under Article I of Schedule IH of the Bengal
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Tenancy Act by force of section 184 of the Act. No doubt tliis 
might apply, if the plaintiff had any remedy by ejectment in 
respect of the breach of the grantee’s coYenant not voluntarily to 
aliena.te, hut in the view we take rhere is no right of ejectment at 
allj only a right of re-entry in the event of the grantee being 
■sjeoted by other persons. Besides the plaintiff seeks to eject the 
adopted son, with whom he has no contract, and not the grantee.

As to the effect of Tarini’s p0^̂ a/t of 1874, the effect of which 
is reproduced in the kaluUat of defendant No, 1 of the same 
date, we find that the words of inheritance contained ia the 
grant do not create &n absolnte estate in faToiir of the grantee. 
The natural heirs of the defendant No. 1 and the female heirs 
of defendant No. 2 are both excluded ; if the defendant No. 1 
did not adopt a son, or if she adopted a son and he predeceased 
her without leaving a son, grandson, &0., she took only a life 
estate; >nd if the property was attached or sold while in defend­
ant No. I's hands at any rate, the property reverted to the 
grantor and Ms representatives. These provisions were a,mple 
to prevent the creation of an absolute estate in favour of defend- 
ant No. 1. We must hold, therefore, that defendant No. 1 took 
a life estate with a reversion to her adopted son and others; and 
the question is, whether this estate has been forfeited so as to 
entitle the plaintiff to re-enter.

Now the only right of re-entry expressly mentioned in the 
pStiah is conferred by the provision, to which we have referred, 
which aooording to the terns of the pottah. as translated, and 
still more the same terms as we consider they should be kansla- 
ted, seems to refer only to the property being attached or sold for 
dehi But it is argued on behalf of the plaintiS appellant that, 
if we consider the whole scope and purpose of tlie transaetion 
in question, the provision against voluntary alienation was a 
cbndiiion of ih© grant, and not a mere covenant. The pottah 
watt dated before th.e commencement of the Transfer of Properly 
Act, 1882, but the appellant contends tliat in looking at the 
purpose of. the grant we should aoi on th.e principles laid down, 
in sections 10 and 111 of that Act, after having coma to the 
oonclueion on the facts of the case that the grantor intended tô  
zetain a right »of re-entry on a hreaoh of the restticlion against
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voluntary alienation. Tlie main purpose of the grantor was, it 
is admitted, to provide for the maintenance of his daughter 
for her life with a remainder to her adopted son. To effect this 
he not only made any alienation by her void, but intended to 
to make it confer a right of re-entry on himself, so that though 
she might be bound by it, he would still have the power to 
recover the property for her use, if he so saw fit. To us tbe 
facts seems to point the other way. An alienation by the grantee 
was made void, which in itself probably provides a better protec­
tio n  of the grantee’s interest, than would be afforded by the 
re-entry of the grantor or his representatives; but it was only 
in the case of an involuntary sale in execution of a decree and 
so on, that a re-entry was provided for; and then only because 
it would be better for the grantee that the property should go 
to a member of her family than to a creditor.

Tfie construction of the poUah must of course be determined 
without reference to subsequent events; but it is obvious that, iE 
the plaintiff succeeds in establishiog his right to re-entry, the 
purpose for which the potlah was created, will be defeated; 
while, if he fails, it will be exactly carried out, as defen­
dant Ho. 1 is at present maictained by defendant No, 2, and she 
conveyed the property to him after having held it herself for 
twenty-seven years, because of the infirmities of old age. This 
fact has led the advocate for the respondent to suggest that the 
alieuation by defendant No, 1 to defendant No, 2 is good In  
view of the right of a Hindu widow to sunender her estate to 
the reversioner as though she had died. In this case, however, 
the defendant No. 1 neither held nor transferred the property as 
a Hindu widow, and we know of no ground for extending the 
prificiple in question to a lessee.

The alienation by defendant No. 1 to defendant No. 2 being 
■directly contrary to the proyisions of the po t̂ahf w© agree with 
the lower OoOTfc in holding that the transfer was bad. Bufwe 
consider that the breach of the provisions cannot operate as a 
forfeiture. The result is that the appeal w dismissed with 
■costs.

There.is a cross-appeal against the decision of the lowei’ 
Oom‘ii in so far as it declares the transfer by defendant No; 1 t?>
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defendant No. 2 to be inYalid, as against the plaintiff. From 
’what we kave said in the judgment on tlie appeal tbe cross­
appeal must also be dismissed. We make no order as to costa in 
tH s.

Appeal dismissed.
s. C. G.
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