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APPELLATE CIVIL.

Before My, Justice Stephen and Mr, Justice Holmwood,

DHARANI KANTA [LAHIRI
13
SIBA SUNDARI DEBL*

Grant, construction of—Inheritance—Whether the words of inheritance coms
tained in the grant ereaied an absolute estate in favour of the grantes—
Reeeniry, right of——Breack of restriction against voluntary alieaation,

effect of.

4 by a deed granted a miras falug to his daughter B. The demise was to
her for life, on her death to her son, if she adopted one, for life ; on his death
“to his soms, grandsons &c.”, by right of inheritance in the male line ; without
.any power of disposing of the property at will, by gift, sale, &e. If the grantee did
not adopt & son, or if she adopter], and the son died without a son, grandson, &e.,
the property was to vevert to the grantor or to his representative.

It was also provided that * the said property cannot be afitached or sold for any
debt incurred by you or your adopted son or grandson, &e, If it be attached or
-gold, the grant will a5 once become null and void, and the property will come info
khas possession of me or my representatives,”

- B adopted a son €, aud subsequently made a gifh of the Jand fo him bya
-deed, Upon a snit by the grantor’s son against B and € for recovery of possession
.of the land, on the ground that the conveyance operated as a forfeiture :—

Held, that, although the alienation by B to C being directly conirary to the
provisions of the grant, was bad in law, yet, inasmuch as the breach of the
provisions did not operate as a forfeiture, the plaintiff was not entitled to a decree
fLor khas possession,

Arprav by the plaintiff, Dharani Kanta Lahiri.

This appeal arose out of an action brought by the plamtlﬁ
for recovery of khas possession of a certain property on & declara-
tion that the transfer made by defendant No. 1 was invalid.

-One Tarini Kanta Lahiri, deceased, father of the plaintiff,
granted a miras talug to his widowed daughter, defendant No. 1.
The conditions of the lease were that the defendaut No. 1
‘ghould enjoy the fafig, till her death, and then should she adopt

a ‘son, that son, and after him his son, and efter him his male

* ® Appeal from Original Decree, No, 95 of 1906, against the decree of Ananda
Nath Mazamdar, Subowlinate Judge of Mymensingh, dated Nov. 22, 1805,
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issue in the direct line should enjoy the property without the-.
power of disposing of it ot will, and pay the stipulated rent by
certein Kisis: should defendant No. 1 however fail to adopt a
son or that adopted son die without leaving any male issue, the
property should revert to the plaintiff or his heir, and no other
heir of defendant No. 1 should have any right or interest in it,
and that the property should not be charged with any debt.
incurred by defendant No. 1 or her heirs or sold in satisfaction
thereof, and that in the event of any such incumbrance or aliena-
tion, the same shall be invalid and ‘the property return to the.
possession of the lessor or his heirs.

Subsequently, defendant No. 1 adopted & son, defendant.
No. 2, and executed o deed of gift in his favor.

The plaintiff construed this act of the defendant No. 1 as-a.
breach of one of the conditions of the lease, and brought this suit
for a declaration that the defendant No. 1 had no right to make:
the said alienation, and prayed for recovery of possession of the-
talug, on the ground that the breach of the provisions of the leass
created a forfeiture, and as such he was entitled to re-enter on
the land, ’

The defence was, that the suit was barred by limitation, that.
absolute inferest in the property was granted to defendant No. 1,
and the restrictions against alienation wers not binding on her;
and that the lease not providing for forfeiture upon alienation, .
the claim for k%as possession was not maintainable, .

The Court of first instance declared that the alienation in-
favor of defendant No. 2 was invalid as against the plaintiff, but.
dismissed the suit so far as the claim for has possession was con- .
gerned. ‘

Against this decision the plaintiff appealed to the High Court,

My, 8. P, Sinha (Advocate-General), (Babu Jogesh Chandra Roy
and Babu Rajendra Chundra Guhae with him) for the appellant ;
The Court below ought to have held that the plaintiff was entitled-
to & decree fop khas possession. The effect of the deed of gift
wes to abandon the holding, and the landlord had a right of
re-entry. Section 10 of the Transfer of Property Act has made-
an exosption in the case of a lease, where the oonditioﬁ_ is for the
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benefit of the lessor. In the present case, which is one of a
lease, the lessor has a right to put a eondilion in the lease, which
ig for his bemefit, and such a condition is not void. A lease is
determined by forfeiture under seetion 111, ol. (g) of the Transfer
of Troperty Act. If there is a condition thal the lease shall
become void, the lessor will have a right of re-entry, although
there 8 no clause giving him such & right. The question is what
was the intention of the grantor., If he contemplated that the
property should nct go out of his daughter’s hands by involun.

tary elienations, he also contemplated that it should not go out.
of her hands by voluntary slienations. If the transferee could

not be turned out, kow could the lady benefit ? And she would
be in no better position, whether the transfer would be involun-
tary or voluntary. The grantor’s intention was that the property
should be enjoyed by the grantee, snd any alienation would
operate as a forfeilure, and the grantor would have a right of
re-entry.

Baby Dwarkas Nath Chalravarty (Babu Mohini Mohan Chatlerjes
with him) for the respondent : In construing a deed the intention
of the parties must be looked into. By the deed Tarini Kanto
oreated an absolute estate in favour of the lady. The words
“your sons, grandsons, &o.”, are words of inheritance. "If an
absolute estate is created, any limitation of that-is void, A
Hindu lady ean retire in favour of the reversioner ; sce Nobokishore
Sarma Roy v. Heri Noth Sarma Roy(1) and Behari Lai v, Hadho
Lal Abir Gayowel(R). In the present case I do not admit there
wes any alienation at ell. Whezever an estate is created in
favour of a tindu lady, the primary intention would be to ereate
s woman’s estale, [see Rudha Prosed Mullick v. Ranimon:
Dassi(8)]; if that is so, the woman has a right to retire in
favour of the reversioner. There is no olause of foifeiture, if the

lady makes & gitt, Unless tnere is & clause providing for re-entry
for a breaeh the lessor cannot re- enter ; see Nil Madha’ Si kdc:r ¥

Narattam Sikdar(4).
Tha Adz ooate- General, in reply

Cur. adv. vull,
(1) (1884) 1. L. R. 10 Cale, 1102, (3} (1908) 12 C. W. N, 729,
(2) (1891) L. R. 191, A, 80 ; (4) (1890) L L. B. 17 Calc, 836,

1- L, B. 19 Cple, 236.
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Srppues axp Hormwoop JJ. The facts of this case are
as follows. In 1874 one Tarini Kanta Liehiri Choudhuri granted
a mirgs taduk to his widowed daughter, Srimati Siva Sundari
Debya, at a rent of Rs. 77. Thoe demise was to her for life;
on her death to her adopted son, if she adopted one, for life;
on his death “to his sons, grandsons, &c.,” by right of inheri.
tance in the male line; without any power of disposing of the
property at will, by gitt, sale, &c. If the grantee did not adopta
gon, or if she adopted and the son died withoutany son, grandson,
&o,, the property was to revert tothe grantor or hisrepresentative.
It was also provided thab  the said property canuot be attached
or sold for any debt incurred by you or by your adopted som or
grandson, &e. If it be atfached or sold (this seems & more
correct translation then the official one), it (i.e,, this grant) will
at once become null and void, and the property will come into
Xkhas possession of me or of my representatives.” What happened
was that Srimati Siva Sundari Debya adopted a son Dwigendra
Nath Sanyal, defendant No. 2, a fact that was disputed in the
lower Court, but was not called in question before us, and made
a gifh of the land to him by a deed dated the 7th September,
1901, reciting that he was taking care of her, and that she was
far advanced in yeszs and not sufficiently strong to manage and
protect the properties, and therefore intended to pass her days
in devotion,

The plaintiff is the legal representative of Tarini Kanto and
sues to huve it declared that the conveyance of defendant No. 1
to defendant No. 2is invalid, and for possession of the property
on the ground that the conveyance has operated as a forfeiture.
The lower Uourt has declared the alienation in favour of defen-
dint No. 2 invalid ag against the plaintiff; but has dismissed

the suit %o far as the olaim for possession and consequential relief -
is concerned.

Against this decision the plaintiff has appealed, snd the cnly
question that has been raised before us is, whether under tha
berms of Tarini’s poffah to defendant No. 1 the property reverts
to the plaintiff as Tarini’s representative. The lower Court,
1t is true, held that the prayer for ejeotment might be. considered
Yo be time-harred nuder Article I of Schedule IH of the Bengal
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Tenancy Act by foree of section 184 of the Act. No doubt this
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might apply, if the plaintiff had any remedy by ejectment in p 7N

respect of the breach of the grantee’s covenant not voluntarily to
alienate, but in the view we take there is no right of ejectment at
all, only a right of re-entry inthe event of the grantes being
gjected by other persons. Besides the plaintiff seeks to eject the
adopted son, with whom he has no contract, and not the grantee.

As to the effect of Tarini’s poitah of 1874, the effect of which
is reproduced in the kabuliut of defendant No. 1 of the same
date, we find that the words of inheritance contained in the
grant do not ereats sn absolubs estate in favour of the grantee.
The natural heirs of the defendant No.1 and the female heirs
of defendant No. 2 are both excluded ;if the defendant No. 1
did not adopt a son, or if she adopted a son and he predeceased
her without leaving a son, grandson, &e., she tock only a life
estate; land if the property was attached or sold while in defend-
ant No. 1's hands ab any rate, the property reverted to the
grantor and his representatives. These provisions were emple
to prevent the creation of an absolute estate in favour of defend-
ant No. 1, We must hold, therefore, that defendant No. 1 took
a life estate with a reversion to her adopted son and others; and
the question is, whether this estabe has been forfeited so asto
entifle the plaintiff to re-enter.

Now the only right of re-entry expressly mentioned in the
potiah is conferred by the provision, to which we have referred,
which according to the terms of the pottah as translated, and
still more the same terms as we consider they should be transla-
ted, seems to refer only to the properfy being attached or sold for
debt. Bat it is argued on behalf of the plaintiff appellant that,
if we consider the whole scope and purpose of the transaction
in question, the provision against voluntary alienation was a
condition of the grant, and not & mere covenant, The potigh
‘wak dated before the commencement of the Transfer of Property
Act, 1882, but the appellant contends that in looking at the
. purpose of the grant we should act on the principles laid down
in sections 10 and 111 of that Act, after having coms to the
conclusion on the facts of the case that the grantor intended to
retain a right sof re-entry on & breach of the restriclion against
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voluntary alienation. The main purpose of the grantor was, it
is admitted, to provide for the maintenance of his daughter
for her life with a remainder to her adopted son. To effect this
he not only made any alienation by her void, but intended fo
to make it confer a right of re-entry on himself, so that though
ghe might be bound by it, he would still have the power to
recover the property for her use, if he so saw fit, To us the
facts seems to point the other way. An alienation by the grantes
was made void, which in itself probably provides a better protec-
tion of the grantee’s interest, than would be afforded by the
re-entry of the grantor or his representatives; butit was only
in the case of an involuntary sele in execution of a decree and
50 on, that a re-entry was provided for;and then only because
it would be better for the grantes that the property should go
to s member of her family than to a creditor.

Tie congbruction of the poitah must of course be determined
without reference to subsequent events; but it is obvious that, if
the plaintiff succeeds in establishing his right to re-entry, the
purpose for which the poflnh was oreated, will be dofeated;
while, if he fails, it will be exactly carried out, as defen-
dant No. I is at present mairtained by defendant No. 2. and she
conveyed the property to him after having held it herself for
twenty-seven years, because of the infirmities of old age. This
fact has led the advocate for ths respondent to suggest that the
alienation by defeadant No, 1 to defendant No. 2 is good “in
view of the right of 8 Hindu widow to surrender her estate to

“the reversioner as though she had died. In this case, howaver,

the defendant No. 1 nejther held nor transferred the property es
K Hindu widow, and we know of no ground for extending the
principle in question to a lessee.

The alienation by defendant No. 1to defendant No. 2 being
directly contrary to the provisions of the poitah, we agres with
the lower Covrt in holding that the transfer was bad, But we
consider that the breach of the -provisions .cannot operate as a
forfeiture. The result is that the appeal is. dismissed with
oosts. I

Therois a croes-appeul against the decision of the lower
Cowrt in 6o far as it dedlares the transfer by defexfd’aﬁt 'No;',lt to
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-defendant No, 2 to be invalid, as against the plaintiff, From 1008

what we have said in the judgment on the appesl the cross- D;:;ul

appeal must also be dismissed. We make no order as to costy in ~ Kaxma
this LARIRI

Os
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Appenl dismissed. Dz,



