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Before Mr. Justice Mitra and Mr. Justice Casperte,

E A .JA N I K U M A B  B A S S  leoa
FekSc

G A U B  K IS H O B B  SHAHA.'^

Meri^age iond— Transfer o f  P roperty A ct ( I F  o f  188 2 ), s. S 3— Considirelion

— Partial failure o f  consideration, effect of.

W here in a  m ortgage bond two [considerations are stated, one of w hict is 

valaablo and is separable from  the other, eSdcfc may be given to the inetrameiit 

to  the extent of the amoarit of the consideratioa that is valuable, ami to th at  

extent the transaetion cannot be regarded as fraudulent.

Appeal by the defendants Nos. 6, 7  and 8, Bajan i Kom ar 
Dass and otlieis.

This appeal arose out of aa action brought by the plaintifis to 
enforce a mortgage bond, alleged to have been executed by the 
first five defendants on the 18th Maroh, 1901, in consideration of 
E s . 8,647 advanced to them in cash and E s. 4,85S due by them, 
in  respect of the Mrdar, which they carried on with the plaintiffs. 
Defendants Nos. 6  to 8 were attaching creditors of the mortgage 
OT-defendantSj and they were as such made parties to the suit on 
their application. The moitgagor-defendants did not enter 
appearance.

The defendants Nos. 6 to 8 pleaded, inhr alia, that they had 
no knowledge as to the execution of the bond propounded by the 
plaintiffs, that the document was executed by the plaintiffs 
without eonsideraiion, and that therefore the plaintiffs were not 
entitled to any relief.

The Oourt of first instance’'ovenuled  the objeotion of the 
defendants, and decreed the suit. Against this decision the 
defendants Nos. 6 to 8  appealed to the H igh Court,

*' Appeal £ram Origiasl Decree, No. 188 of 1906, against daofee of 
Jogendra Nath M ^lerjee, Subordinate Judge of Tipperah, dated Mardi I8i W05»



ISOS Mr. Gospem [Balu Balhm ta Math Das  ̂ Baht Burst Kumar
Burnt and Balu Qmoda Qharan 8en with H m ), for the appellants.

KifMAB Dass ]Bahu NUmadhuh Bo&e {Balu Qohpohandra Sircar and Babu
Gatte Sarat Ghunder Butt with him) for the respondents.

K is h o e b
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M it r a  and Ca s p e r s z  J J .  This is an appeal in an action to 
recover E s. 8,500 on a mortgage bond, dated the 18th  March, 
1901. The plaintiffs, who carry on business at Eamohandrapur in 
District Tipperah by the name and style of “ Kibalkrishna Mohan
E a j Krishna Shaha,” are the m ortgagees; the Deh defendants 
(except the minor, B ip in  Behary Deb, who has been exonerated 
by the lower Oourt, from liability under the mortgage) are the 
mortgagors, and the Dass defendants, i.e, d efend ^ts Nos. 6, 7 
and 8, are-attaching creditors of the mortgaged premises under a 
decree obtained by them against the Deb defendants. The Deb 
defendants carry on business at Bamchandrapur and Brahm an- 
beria, in  brass and. bell-metal utensils, and they used to purchase 
such utensils on credit from the firm of the plaintiffs as well as 
the firm of the Dass defendants, which was established at 
Brahmanberia.

The business of the plaintiSs at Brahmanberia, which was 
called Ih m m  karbar, w'Se closed in the year 1304 B . S ., and ihe 
accounts as they were adjusted at the end of that year showed 
that the Deb defendants were indebted to the plaintiffs in the 
sum of Rs. 2,004.4"6. I t  appears that the adjusted aocountB 
were duly signed by these defendants. HatehifUs for this 
sum were also duly signed by these defendants, in aoknow- 
ledgment of their debt, in the succeeding years 1806 and 
1306 B . 8. On the 5th Ohoitra, 1307 B . S ., the plaintiffs gav« 
up their claim for 4  annas 6 pie, and a finally adjusted ac<jount 
was signed by the Deb defendants showing a debt of B s. 2 ,0 0 4

The Eamchandrapur accounts of the plaintiffs with the Deb 
■defendants were also duly adjusted in sucoessiTe years, and o n ; 
the 5th Ohoitra, 1307 B , S., the amount payable by the Deb 
defendants to the p la in tiis  was Jomid to be ® s. 2 ,849. The



■Subordinate Judge has found, and we agree with Mm, t ta t , oe 1908 
ihe 5th Choitra, 1307 B .  S ., which corresponds with the 18th 
M arch, 1901, the Deb defendants were indebted to the plaintiffs K tjmab B ass 

in  the sum of E s . 4,853, being the total oi E s . 2 ,004 and B s. 2,849- 
T he mortgage bond in suit covers this sum together with another 
sum of Bs. 3 ,647 which, i t  is alleged, was advanced in cash by the 
plaintiffs to the mortgagors on the execution of the mortgage.
W e, however, have very grave doubts as to the actual advance 
of the latter sum.

The story told on the side of the plaintiffs is that the I>eb 
defendants asked for and obtained this loan of E s . 3,647 to 
enable them to pay certain sums to some of their other creditors, 
and that they executed the mortgage bond in suit for the total 
sum of Rs. 8,500, i.e. E s . 4,853 and E s. 3,647. They say that 

■out of the latter item E s . 1,500 went towards the satisfaction of 
the debt due to the Dass defendants in respect of another of their 
firms and that E s . 500 and E s, 800 were paid respectively to 
D urga Oharan and E arn  N arayan. The evidence, however, as 
regards these payments is meagre and unsatisfactory. Durga 
•Oharan and Earn Narayan have not been called, none of the Deb 
'defendants have been examined, and no attempt has been made to 
produce their books or the b oots of the creditors showing these 
•or any payments made. The plaintiff Earn K anye Shaha did not ^
•himself see any of these payments being made, and we cannot 
’plaoe lu ll reliance on the testimony of the Gromastha, G-uru 
Oharan Shaha. The payments, if  they had really been made, were 
•capable of very satisfactory proof, but such proof is wanting.
T h e defendants, i t  is true, might have rebutted the testimony of 
Guru Oharan by examining Brindaban Ohandra S h ah a ; but 
though the weakness of the evidence for the Dass defendants 
might afford some strength to the plaintiffs, the evidence on the 
side the lattef is too weak for even a primd facie ease, aad &e, 
iplaintifffi cannot legitim ately derive.advantage from Ihe iic lc l-  
comings of their adversaries Even i f  Brindaban Oh&indra did 
vreoeive E s. 1,500 from the Deb defendants after the execution 
‘of the mortgage, there would be nothing to show that this sum 
was a part of E s . 3,647 covered by the mortgage. I t  is not the 

•csifie of the plaintiffs *that they themselvk made any paymeiit to

VOL. X X X T,] CALCUTTA SERIES. 1 0 5 3



1908 B i’iad alaa. The payments o£ E s , 1,500, E a . 500, and E s . 800' 
E ^ i  the other creditors of the Deb defendants have not at all been

K o t a b  Das3 p r o v e d .

Gaitb In  the absence of proof of appropriation by payments to oredi-
of either the whole or part of the sum of E.s. 3,647, the- 

plaintifis must fall back on their m n  book  and the oral testi­
mony of their witnesses, W e, however, are unable to accept the 
books produced in Court as books kept in the ordinary course of 
business. Shib Chandra Shaha, who gave his testimony in the 
lower Court and who, under oar directions, has been examined in 
this Court also to clear up, if  possible, certain doubtful matters 
in the accouDt books, has admitted ioterpolations in  the books. 
H e has also failed to explain the suspicious entries to which, our 
attention was d ra w  by the learned Counsel for the appellants. 
I t  is very doubtful on their books, whether the plaintiffs were in 
a position on the 18tli March, 1901, to pay to the Deb defendants. 
E s. 8,647 ia , cash. The accounts admittedly were kept in an 
unusual and awkward way, and the corroboration that ihey could 
have affordad to the oral testimony is wanting. I t  seems to us- 
that the books, instead of affording corroboration, throw discredit 
on the transaction.

The oral testimony, consisting of the depositions of the plain­
tiff, Earn Kanye Shaha, and some of his assistants, is inteTested' 
and unconvinoing. K ali Kam al Chakravarti, on whom the lower 
Court has placed considerable reliance as an independent witness,, 
came to the seem of the mortgage transaction by mere chance, and 
he contradicts the other witnesses on material points.

The probabilities also are against the case made by the plain­
tiffs. The Deb defendants were largely indebted at the time, and 
&eir basines3 was not in a satisfactory condition. On 21st Falgoon 
1306, corresponding with the 4th March, 1900, they executed av 
hatchiita in favour of the Dass defendants admitting a debt of 
E s . 6,482-D-lO. They failed to pay this debt in due time, and it 
was outstanding on the 18th March, 1901. Their immoveable 
properties were not of - any considerable value. The plaintiffij 
themselves were their creditors and the debts due to them were 
annually increasing. No part of the sum of E s . 3 ,004-4-6  due- 
on the Brahmanberia account had been paid r within three years.,
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T h e m ortgage had e?ideDtly been m  contemplatioE for some tim e 
before tlie transaction actually took place. The stamp for the 
deed was purchased on. the 19 ih  February, aad though it was exe- 
cuted on the ISfcli March, the document was not presented for Gkvn
registration until the 2nd M ay, 1907. The deed makes tlie amount shaea,
covered by it repayable in six months. The case of an advance of 
a large sum of money to debtors, who were on the verge of 
bankruptcy in the circumstances we have stated, wears an air of 
improbability. The meagreness and untrustworthy character of 
the evidence adduced to prove payment is not redeemed by any 
natural feature in the transaction, aad, on the other hand, the 
patent im probability of the story casts additional discredit on 
it. W e cannot, therefore, accept the finding of the Subordinate 
Judge on this point.

The conclusion we arrive at is, that the real consideration for 
the m ortgage was the original sum of Rs. 4,853, and that the item 
of B s. 3 ,647 alleged to have been advanced on the 18th Maroh,
1901, was not actually advanced, and that the entry to that effect 
in  the books of the plaintiffs is fictitious.

I t  m ight be that there was a secret understanding between the 
mortgagors and the mortgagoes that the sum of E s. S ,6 i7  would 
be retained by the latter as security for subsequent transaotions or 
for payment to other creditors, i f  necessity arose. Such a case, 
ho\?ever, was not attempted to be made. The case put forward 
is that payment was actually made simultanoously with the 
execution of the mortgage bond. There was thus a partial failure 
of consideration.

W e have n est to oonsider whether we should give the plain­
tiffs a decree on the footing of the mortgage being really one 
fo r Bb. 4,853, and direct a sale of the mortgaged premisee as 
against aE the defendants, thus giving the plaintifls a preference 
over,the claim of the D ass defendants, or dismiss the suit so far 
as it  is based on the mortgage.

The Dass defendants instituted a suit on their hatcMUa about 
the tim e th e  mortgage was registered. T h at suit was numbered 
4 4 8  of 1901 . The suit was contested by the debtors, th e  Deb 
defendants. They failed in their opposition and a  decree was 
made on the 18th  December, 1903. The debtors appealed to th is
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1908 Court, but unsucoeasfully. The Dass defendants in the meantime
K a ja h i  executed their decree. The plaintiffs waited until then, notwith.-

Eum&b Dass gf^aading that tke mortgage money was due in 1901. They insti- 
Gaxjb tuted the present suit on the 23rd February, 1905 , Tliese are

Shaha. circumstances of grave suspicion and raise doubts as to the hona
ficles of the entire mortgage transaction.

Did the plaintiffs enter into a eoyinous agreement with the 
Deb defendants to delay or defeat the creditors of tbe la tter, 
including their creditors the Dass defendants, and does the case  ̂
come within Section 53 of the Transfer of Property A ct ( IV  of 
1882), which follows the Statute 13 Eliz. o. 5 ? The peculiarity in 
the present case is that the consideration for th.e mortgage was 
partly valuable. The case does not come within the scope of the 
Bankruptcy Laws and no question of undue preference directly 
wises.

Section 53 of the Transfer of Property A ct enacts— “ Every 
transfer of immoveable property made with intent to defraud prior 
or subsequent transferees thereof for consideration or to defeat or 
delay the creditors of the transferor, is voidable at the option of any 
person so defrauded, defeated or delayed.” The section, however, 
saves the rights of transferees in good faith and for consideration. 
The section also says that “ when a transfer, which has the effect of 
defrauding, defeating or delaying creditors is made gratuitously or 
for a grossly inadequate consideration,” the intentioa to defraud, 
defeat or delay may be presumed. A contrary presumption would 
necessarily arise, if  the consideration is meritorious or valuable. 
In  Copis V. MiddktonQ.) Sir Thomas Plumer, Vice-Chancallor, 
observed with reference to the Act of E lizabeth : — A  conveyance, 
therefore, to be afiected by the Aot, must be shown to be feigned, 
oovinous and fraudulent and made with an intent to delay, hinder 
or defraud creditors.” In  re Johnson Golden v. Oillam(2) F ry  J .  
s a id :—“ The fact that there is valoable consideration shows at 
once that there may be purposes in  the transaction other thiSn the 
defeating and delaying of creditors, and renderii the case, therefore, 
of those, who contest the deed, more difficult.’  ̂ This was also the 
view adopted in Sarman v. Richards{Z), in which Lord Justice 
Turner observed:-—"  Those, who undertake to impeach for makr

<l) (1817) 2  Maddoek 4 1 0 . (2 ) (1881) L f R .  20  Ch. D . 389 .
(8 ) (1852 ) 10  Hare. 89.
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fide& a deed, ■wHeli has been eseoufced for vakaU e consideration, 1908 
have, I  think, a task of great diffieulty to discharge. [See also 
Bolnm V. Penm j{\) and Freeman v. Pojie{2),] Kohas DasS

I t  has not been shown by any evidence, which may be said to Gaws 
be cogenfc, that the transaction of mortgage between the plaintiffs 
and the Deb defendants was entirely fraudulent, or for a grossly 
inadequate consideration and was intended ooly to defeat or delay 
the realization of the dnes of the Dass defendants. I f  the 
considerations for the mortgage (we use the plural number, to 
include the two different sums, which make up E s. 8,500) could 
not be separated from each other, there would be good grounds 
for holding that the transfer evidenced by the deed was fraudulent.
I n  that case the failure of consideration to the extent of Es. 3,647 
taken with the other proved facts would lead to a reasonable 
conclusion that the mortgagees intended to help the moitgagois 
to defeat the realization of the debt covered by the hatchUa in 
favour of the Dass defendants. Such conduct on the part of the 
mortgagees and mortgagors would lead to the inference that they 
were acting in collusion,

"We tMnli, however, in  the absence of direct authority on the 
point, that the two parts of the consideration stated in the mort­
gage are separable, and that effect may be given to the instrument 
to the amount of the consideration that was valuable. To that 
extent, the transaction cannot be regarded as fraudulent. The 
mortgagees did not with reference to the sum of Rs. 4,588 do any 
act not warranted by law to the prejudice of the Dass defendants.
Their action might be crafty and deceitful in one sense and morally 
wrong, but the law does not prevent them from taking proper 
security for the advances actually made by them. I t  m ight also 
be that the plaintiffs had a bond fide inteution of advancing the 
additional sum for enabling the mortgagors to carry on their 
business, that they put off payment until the money was needed 
or unty. registration of the deed* but that as the Dass defendants, 
either commenced their suit, or were about to do so for a larger 
sum than E s . 8 j647 , the plaintiff withheld payment o£ the addi­
tional sum. They might not have had any such intention as- 
'would invalidate the instrument under section 53 of the Transfer- 

( I )  (1856) 3  K . and J .  90 . (2) (1870) L .  E , S C h. Ap, Cm, $33,
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1908 of Property Aofc. Their moral turpitude in making a false case
E a w i afterwards in the present prooeedings would not be sufficient to 

■KuMABDass (ieprive them or their legal rights, though a false case might 
a m  reflect dl5CTedit on the original tranaaotion.

SflAH? W e are supported in  oar o'onohsion by the views expressed in 
two Indian cases. In  Ishan Qhunder Das Sarkar v. Blshn 
Sirdar(l) i t  was observed that mere knowledge of an impending 
execution against a transferor is not sufBoieni to make the 
transferee a transferee otherwise than in good faith .” "When it 
is not shown ih it  the intention of the transfer wus to defeat or 
delay the creditors of the transferor or where the iransfexee is a 
creditor of the transferor and aooepts tli© transfer in, satisfaetion 
of the debt due to him, although with the knowledge that his 
doing so would have the effect of defeating other creditors of the 
transferor, the transfer may come within the last paragraph of 
section 53 of the Transfer of Property Act. I n  the present ease 
the plaintiffs may hare made a good bargain in their own in­
terest, but no suoh knowledge has been brought home to them aa 
would make the transaction a mere sham. In  Naraijana PaUar y, 
Ymragkamn Fa/tar(2) it was said :— “ No doubt a  mere preler- 
enoa of one creditor to another and d fortiori a hond fick seourity 
given to a creditor to the extent of his debt, is not within the 
English Statute 13 E liz. e. 6 ;  and we also think it is not within 
Section 53 of the Transfer of Property Act, B u t where a docu­
ment given by way of such security goes further and secures debts 
not due, the effect is, quoad suoh fictitious debts, to defeat or delay 
the creditors ” This principle, it seems to us, is exactly applicable 
to the exclusion of the i'em  of Ra. 3,647 improperly made a part 
of the consideration (Rs.' 8,500) in the m ortgage bond in  ju it .

So far as the debts were real the mortgage may be regarded 
as a good tanaaQtion; so far aa they were fiotitious, that is so far 
m  valuable consideration failed to pass, the mortgage must be held 
to be inoperative.

W e are, therefore, of opinion that the decree of the* lower 
Court should be set aside, and that in supersession thereof a 
decree should be pa'ssed by this Oourt on the footing of the orx- 
^ n a l mortgage-debt being Ra. 4,853.
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As regards oostsj the proportion of loss and gam to the eoE- 1908
tending parties is suoh that we cannot but direct that the parties 
should hear their owe costs in both the lower Oomts and this Kotas B isi 
Court, but the amount of Oonrt-fees payable on the mortgage Qmn 
money’calculated on the aboye basis ai; the date of the instituiion 
of tbe suit and lh,e hearing fee ia  the lower Court according to tbe 
ordinary scale on the said sum, should be added to the mortgage 
■debt and tiiere will ba a direction for sale of the mortgaged 
premises lor tbe entire amount so found.

Appeal allowed; Becres mnmk

e, G,
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