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PRIVY COUNCIL.

ATAR RINGH
v
THAKAR SINGH.

[On eppeal from the Chief Court of the Punjab.]

Hindu law—Alienation by father—dncestral and self-scquired property—
Onus of proof—Buit to set aside alienation as being made without legal
necessity— Conjecture and positive proof.

In o suit to set aside a deed of sale of immoveable property executed by the
plaintif’s father, who had succeeded to it (imter alic) as the next veversicnary
heir on the death of the widow of the last wale owner, the plainfiff allexed that
the Jand sold was ancestral property, and thet the alienation had been made without
legal necessity and was therefore void.

The evidence showed that the last male owner lLad acquived some lands in
the district by purchase and others on abandonment by collateral relatives, but
“ghere was mo evidence defining the boundaries of these portions respectively,
‘that being merely o matter of conjecture,

Held, that the onus was on the plaintiff to show that the property alienated
weas not self-acquired in the hands of the last male owner; and that in seeking
-to discharge such onus he conld nof, under the circumstances, be assisted by
conjectures, however reasonable, in place of positive proof,

Arpeavn from a decree (26th May 1903) of the Chief Court
.of the Punjab, which reversed a decree (30th March 1899) of
the Court of the District Judge of Amritsar,

The defendants were appellants to His Majesty in Couneil.

The main guestion involved in this appeal was whether and
to what estent a deed of sale oxecuted on 7th May 1894 by one
Dyal Singh, the respondert’s father, was or was not binding
on the respondent, the plaintiff in the suit.

The property sued for comsisted of land and a house situate
in the"village of Tungbala, and seven houses situate in the city
of Amritsar, which was at one time the property of one Sirdar
Dhanns Singh and on his death passed to his widows, On 13th

* Present: Lord Robertson, Lord Atkinsom, Lord Collins, Sir Andrew Scobls,
wand Sir Arthur Wilsod,
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April 1879 Rajind Kaur, one of the widows, made a gift of*
certain other properties to her daughter Khem Kaur, and on.
15th October 1891, Rajind Kaur made a gift of the properties -
in suit to Gurdit Singh, the son of Khem Kaur,

Dyal Singh, who was the next reversioner to Dhanna Singh’s.
estate on the death of Rajind Kaur, was unable from want of
funds to take any action to establish his rights in connexion.
with the above and other alienations of Dhanna Singh’s estate
made by the widows: and after various unsuocessful efforts to.
obtain money by sharing the property with the lender, Dyal
Singb, on 27th October 1891, entered info an agreement with
the appellants Man Singh, Kharak Singh, and Harnam Singh,.
by which he was to give them * &ths share of each and every
alienated property, for cancellation of the slienations of which.
a deeres may be passed by the Courts concerned, in lieu of the.
expenses, which may be incurred by the said persons in Courts,
the help, which they may give and the labour and time which
they may expend in the prosecution of the case relating to the
said alienation.” The expenses to be paid were not to include-
pleader’s fees, as to which Dyal Singh on the same date entered
into a separafe agreement with the appellant Atar Singh to give
him a %th share in each property recovered by the exertions.
of the pleader in licu of any payment for his services.

In pursuance of the agreements a suit wasat once brought
against Gurdit Singh, and on 26th April 1895 a final decres was.
made by the Chief Court of the Punjab declaring that the deed
of gift dated 15th October 1891 was inoperative after the death
of Rajind Kaur. That lady died on 27th April .1894 and on.
7th May 1894, Dyal Singh executed the deed of sale, which it
was sought to set aside in the suif, out of which this appeal arose,
and by which & $3th share in the properties in suit was eonveyed
to the appellants and other members of their family. |

The suit was brought on 16th Qotober 1897, on behalf of the -
two sous of Dyal Singh, then minors, Thakar Singh and iehr .
Singh, the latter of whom died pendente lite. The plaint alleged. -
that the sale was without legal necessity, and that the property
in suit was ancestral property, and therefore not.liable to aliez_na_.:#
tion by Dyal Singh except for necessity, and it was prayed that
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the sale be declared not binding on the reversionary interests of 1908
T ot
the plamtlﬁ’sa ATAR SINGY
Dyal Singh, who was made & defendant, alleged that he had TEiAR
received no congideration for the deed and had exccuted i5 under  swem
the influence of liquor. The vendes defendants plended that the
property was not ancestral, that Dyal Singh had full power of
alienation, that the alienation was for necessity, and that the
plaintift Thakar Singh, having been born afier 27th October 1891,
had no locus standi to challenge the sale.
Tssues were vaieed, of which the only one now material was,
whether the property in suit was ancestral or self acquired. Both
Courts in Irdia found that Thakar Singh was born on 7th March
1893 ; and that ithe houses in Amuitsar were not ancestral; and
the only dispute on appeal was as to the land and houso in the
village of Tungbala. .
As to this the Distriet Judge held that the property in dispute
situated in Tungbala was not auncestral estate ; and on that ground
made a decree dismissing the suit. He concluded his finding as
to the property not being ancestral as follows :—
“In the sbsenca of rclisble evidence, or reliable evidence showing clearly
what was the urea of the origiual Tungbala, how much of this was taken vp in
the Rokh Shikargarh, and how much joined on to the City of Amritsar, wlich
berame nazul or Crown lands, and how mueh was restored back by the Sikh Raj
to the Sardar, and whether this was out of Tung lands, or out of other landg
included in the Rakh, or partly out of both, it appears to me to be absolutely
hopeless to be able fo decide that the true charpcter of the land is ancestral go
far o8 plaiotiff, ihakar Siagh, is concerned.
“ A very difficult task was Iaid on plaintiff to perform, viz., to prove positively
that the lund in suit was ancestral. The plaintif had conjectures to help him,
as 1 hsve slready described, and very reasonuble eonjectures, too~—but after
all, only ¢onjectures—whereas sbsolute certuinty wos demanded. The nature of
the Sardar’s rights in the village was decidedly peculiar; prims facie, they were
acquired rights, thet is by sell acquisition ; for ull individual rights were lost by
the confiscation by the 8ikh Rej, aud had it not béen for the Sardat, the lands then
 taken wgqld bave still forined part of Rakh Bhiksrgah, as theé other lands “of othier:
" villages then included. Tnder thesc cirenmetances I have coms to thé conclusion
that plaintiff has failed to establish affirmiatively that the land in suit iz gncestral,
1 have come fo this conclusion the mote resdily, as the Surdar had 1,197 ghunaos
of land, aud all the land has been s0ld by bis widows, 50 that what the Sardar got °
from the common ancestor, Ghanr Singh, and from his collaterals, mé;y well ba
regarded as invluded inythat sold by the widows, and that the land now in dispute
is self.acquired, It M said, with some show of reason, that the originel land of
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the old village of Tung is thot included in Chhambwals well where all the Tung
Jats have proprietury rights, so it might reasonably be supposed that the Sardar’s
ancestry] lands were also in the lands of this well, and, if so, no part of the lands
of this well is in dispute.”

The Chief Court of the Punjab (Mr. J. 4. Anderson and
Mr. F A. Roberison), on appeal held that the property was
ancestral ; that the sum of Rs 5,480 was properly incurred for
legal necessity; and that Rs. 3,600 had been received by the
defendonts as the value of certain shops sold in Amritsar. In
accordance with these findings the Chief Court made a decres,
declaring that the plaintiff was not affected by the deed of sale,
exeept to the extent ¢f Rs. 1,980, which amount remained charged
on the land.

The material portion of the judgment was as follows:—

The noxt point to consider is whether or not the property was anceatral and
whether ‘thaker Singh has any locus standi to sue. It was suggested in general
terms that the conditions of the agreements are so monstrous that the queation of
focus standi is in some remote way affested by the fact, but no serious ground was
put forward, upon which it would De possible to adnit that the plaintiff has any
loeus standi or could obtain the velief sought; unless it be held that the
property is ancestral. However unfair the agreements may be, and however
wuch one of them may or may not be open fo animadversion, we ave clesr
that, unless the property be held to be ancestral, the suit must fail. We
theveforo proceed at once to what is the main point inthe case and what has
been the crucial point throughout, i.e,, is the property in suit ¢ ancestral” in whole
or in part in the sense in which that term is understood under the customary
law, ¢Ancestral property”® for the purposes of this suit wmeans property, which
was held by an ancestor, who is the common ancestor of the parties. In this case,’
therefora, it would mean property held by any direct ancastor of Dyal Singh and.
of Dhanna Singh. ‘ ‘

Extracts from the remarks recorded on the pedigres tables of Mauza Tungbala

‘ ab the Settflement records of 1865 and 1892.93 are on the record and from

them there appears to be no doubt that the village was originally founded by
a Tuny Jat, who was the common ancestor of the defendants, Dyal Singh and
Dhanna Singh. In the pedigree table prepared at settlement, Dyal Smgh and
Dhanna Singh are shown as- descended from one Harji, No doubt in the Sikh
times the stronger memhers of a fumily got more than their shares anf we find
from the remarks recorded iu 1892-93 that the ontive land had practically oome‘
into the hauds of Dhanua Singh, Lands given up by ‘other co.sharers and coming
o Dbanna Singh in virtue of his relationship and of the fact that- the land hed :
been held by a common ancestor of the absconder and Dhanna Singh would éleally :
b held to be ancestral. Some portions may have been derwed from other pro-‘ 3

. prietors of their holdings only by purchaaa or sunple acqu;st(non in their ubaenca,

bat the wain portions would appear to have been loft by the other Tung tela.tivei )
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to come into Dhanna Singh’s bands. It is noted in the pedigree table that
* Most of the co-shavers of the village being in straitened circumstances, sbsconded
or absented themselves. Out of the proprietary body Sardar Dhanna Singh alone
remained in possession of the entire land. It would appear, therefore, clear that
the village had been acquired practically in its entirety by Dhanna Singh in
congequence of the abandonment of his relatives aud collaterals. In regard to
such land it hus beew Jaid down in Punjab Record No. 31 of 1894 that it should
be considered ancestral, At page 85 of that judgment it is remarked ‘Consideriag
that this was 5 portion of the family ancestral holding, and fell to Sham Singh
owing to its abandopment by a near relative we think that this portion of the
estate shonld be held to be governed as regards alienstions, by the same rule ns
that which appiies to that part of the estate, which is adwittedly ancestral” We
think that this particular land is not removed from the category of uncestral
property, merely because it cawe to Sham Singh owing to the abandonment thereof
by a near relitive rather than by simple inheritance. These principles are in no
way traversed in the judgwent in Punjab Record No. 81 of 1901, which is by a
single Judye, the circnmstances in that case being quite different from those in
this, We think, thevefore, that it must be presumed that the land in Dhanna
Singh’s hands before the village was evacuated in order that Kanwar Nau Nihal
Singh might make a garden of it, must be considered to have been then ancestral.
Tt is impossible to differentiate between the portions, which eame from relatives
and co.shavers and the porbions which may have, in some instances, been purchased,

“ It appears, however, that Kanwar Nau Nihal Singh about fifty years sgo
(ie., about 1842) coused the village to be evacuated, for he intended planting =
garden there,” These are the words on this paint in the pedigree table of 1892.93.
It does not appenr how far this intention was ever carried out, or whether the
depopulation and evacuation went beyond the village site. It appeurs that, when
Sardar Naun Nibual Singh wished fo start his gorden, Sardar Dhonna Singh started
another villuge site—abadi—on the lands of the hunting ground known as Shikargah
and that abadi remained as the village site of Tupgbala—the o}d site, which had
been destroyed or depopulated to wmake room for the garden being included as
nazul property in Amritsar. It does ot appesr whether Surdar Nan Nihal Singh
ever intended to, or ever did, take up the cultivaied lands of Tungbals, which
would have made & very large garden, The word used in connection with the
garden i8 ’tamir’ which suggests the idea that o walled and enclosed garden was
intended. The idea was not earried ountf, but the new abadi for Tungbela, which
Dhanna Singh bud started, rewained as the abadi of Tungbala and the old one
was iitcorporated fn Amvritsar. It does mot mppear whether or not Dhanna Singh
was pver dispossessed of any part of the culturable lands; if he was, apparently;

1043

1908
ot
ATAR SINGE
.
THAKAR
SINGH.

they were almost immediately restored intact.’ Somé neighbouring villages were

destroyed to make the hunting ground of Muharaja Kharak Bingh, bat this was
mot the case with Tunghala, dnd we are quite unable to find from the vecord thy
there was any such confiscation and break of ownership in regard to Tubgbald
a8 would bring tho case within the purview of the ruling in Ram Nundus Singh

¥, Janki Koer(l), Evey if the land was taken up by Sardar Nau Nihal Singh’

(1) (1902) 1. L. R.29 Cale, 828 : L R. 297,4,178,
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for a short period, which is by no means established, it sppears to have been.
restored intact, ond there waz no such break of continuity as to deprive the pro.

Amaz Swrox perty of its ancesiral character.  We hold, therefore, on a full consideration of all
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the facts disclosed by the record that thub part of tho property must be classed as
ancectral
$This being so, Thakar Singh cleerly had the necessary locus standi to contest

the slienntion and it can only be maintained in so far as it may be found to be
for necessity, as regards the inferests of the plaintiff. As vegards Dyal Singh
himself, of cowrse, the matter appeays Lo be at an end”

On this appeal, which was heord ex parte :—

Ds Gruyther, E.C., for the appellants contended that the
property in suib was not ancestral : the Chief Cowt was in error-
in deciding that it was. The onus of proving that it was
ancestral property was on the respondent, and he had ot
succeeded in doing so. Hven if the property descended, as
the Chief Court assumed, it woull mot be ancestral property
cither in law or in fact. The cases roferred to by the
Ohief Court were distinguishable from the present case, and
the evidence did not show that any aucestral properly, that
Dhanna Singh may bave held, wes the property in suit.
The boundaries of the self-sequired preperty and what may
have been ancestral were not defined, and it was thorefors,
as the Distrivt Judge remarked, impossible to. give positive
proof that the property, the alienation of which the res“pon-'
dent sought to set aside, was ancestral property. Conjectures,
however rensonable, were insufficient. TReference was made to
Mayne’s Hindn Law, 7ih ed, page 348, para. 275 and
Ram Nundun Singh v. Janki Koer(1).

The judgment of their Lordships was delivered by

Lorp Corumss. This is an appeal from a decree of the
Chief Court of the Punjab varying a decree of the Dlstrmf."
Judge of Amrilsar. The suit was brought by Thakar Singhi:
and his brother, Kehr 8ingh, minors, by their mother acting
as next friend, to set aside a deed of sale made on the 7th Mag:
1894 by their father Dyal Singh to the appsllants and eertm""‘
other persons as purchasers, on the ground that the lands,-;t

{Y) (1902) I, L. R. 29 Cale. 828; L. R. 291, A. 178,
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subject-matter of the sale, were, in the view of the Hindu law,
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fictitious consideration and in fraud of the rights of the plaintiffs’
father, Dyal Singh, as next heir and reversioner on the death of
the widow of Dhanna Singh, the deceased owner. Kehr Singh
died, while the suit was pending. The only question in dispute
on this appeal is whether the lands were ancestral. The District
Judge has held that they were not, the Chief Court has reversed
his decision and held that they were.

It is not disputed that the onus on this issue is on the plaine
tiffs, and it is because in the opinion of the District Judge they
failed to discharge this onus, that the suit was dismissc &

It is through their father, as beir of the above-named Dhanna
Singh, that the plaintiffs claimed, and unless the lands came to
Dhanna Singh by descent from a lineal male ancestor in the mele
line, through whom the plaintiffs also in like manuer claimed,
they are not deemed ancestral in Hindu law. Therefore, if
the plaintiffs cannot show that they were not self-aequired lands
in the bands of Dhanna Singh, the suit fails. Now, as the
Distriet Judge points out, there is really no evidence that the
lands in question came to Dhauna Singh by descent at all.
There is evidence that he acquired some lands in the district by
purchase from the owners, and there is a probability that he
acquired others by the abandonment of other persons, who may

have been collateral, and, in that way, msy have become

possessed of lands which, by the custom of the Punjab, would
be regarded as ancestral. Bub there is mo evidence whatever
defining the boundaries of these portions of land respectively.
Indeed, the learned Judges of the Chief Court themselves say :
« Tt is impossible to differentiate between the portions, which
oame from relatives and co-sharers and the portions, which may

have, in some instances, been purchased.” But it is by reason of

this impossibility that the plaintiffs failed to prove their case,

The learned District Judge also points ont that, since the death

of Dhanna Singh, large portions of the land held by bim have

boeen sold by his widow, and it is quite possible that u]l the

ancestral land, if he had any, was embraced in these sales, and

that the sale of $he lands in question embraced exclusively
73
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self-acquired lands, Their Lordships agree that, when the
onus lies, as it does in. this case, on the plaintiffs in seeking
to set aside on such grounds a solemn deed exeouted by
their father, conjectures cannot be sccepted as a substilute for
proof, 'With the greatest respect to the Judges of the Chief
Cowrt their Lordships venfure to think that they have hardly
given sufficlent weight to this comsideration, Their Lordships
agree with the conclusion and reasoning of the learned Distriot
Judge, and will humbly advise His Majesty that the appeal be
allowed and the decree of the Chief Court set aside with costs
The respondent must pay the costs of this appenl, except so {ar
as they may have been increased by the delay, whichihas taken
place in the prosecuticn of the appeal.

Appedl allowed.
Rolicitors for the appellants :  Watking & Lempriere.

Je Vo W,



