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DEBENDRA NATH DUTT
2

ADMINISTRATOR-GENERAL OF BENGAL.*
- [On appoal from the High Court at Fort William in Bengal.]

Administration— Sureties—dAdminisiration bond—Letters of administration
Froud—ddministrator converting assets to his own nse—TIrausfer of bond
to Administrator-General—Succession det (X of 1865) s 243 — Contraot
Act (IX of 1878) s, R0—Mistake,

"The appellant was one of two suretles of an administration bond given to
the High Court at Calentta, on the strength of which that Couyt on 15th August
1902 granted latters of administration to the estate of a person, who it was alleged
in the petition had diedin Engiand intestate. The adminis rator, 2 member of a
well-krown firm of solieifors in Calentta, who represented himself to be the attorney
of u fietitions person ealled the next-of.kin of the decensed, gob possession of the
gegets in India, which consisted of bank ;shares and converted them to his own
uge.

1t wau subsequently found that he had obtained the letters of administration
by fraudulent misrepresentation to the Court, of which fraud however the sureties
wers not cognizant. He absconded, hat was apprehended, tried, and convieted,
The grant of administration in his favour was cancelled and in May 1904, letters
of administration, with a will annexed, were granted to tha respondent, the Adminis-
trator-General of Bengal, to whom the administrabion bond of 15th August 1902
‘was fronsferred, and who brought a suit against the defanlting administrator
and the sureties on the bond., The former did not appear,

The frst Court made a decree againet the defendants for the amount of the
proceeds of sale of the bank sharas, which was upheld by a majovity of the Court
of appeal,

Held, affirming the decision of the Courts in India, that the sureties were
Yigble. *The bond did not become woid when the latters of administration were
dm’celled and, while they remained unrevoked, the grantee was to all fntents and
purposes admlmstmtm of the estate in India of the deceased, and for his acts and

‘ defaults as administrator the sureties were and remained z-eaponsxble. :

APPEAL from a dewwse (March 23rd 1906) of the High Court

at Calcutta in its Appellate Jurisdiotion, which affirmed a decree

* Prosent ~—Lord  Macnaghten, Lord James of Hereford, Lord Atkinson, Sir
Andrew Scoble, and Sir §rthar Wilson, ’
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108 (March 29th, 1905) of the same Court in its Ordinary Original
Desewoma  Civil Jurisdiction.
Nazx Dusz QOne of the defendants was the appellant to His Majesty
apumts- in Coundil,
commar o The question for decision on this appeal was whether on the
Bevast. pplversation of the astate of & decsased person by the adminis-
trator duly and properly appointed by the High Court of Bengal,
the wrimd faeie liability of sureties wnder an administration bond
given to the Court fails to arise or attach because the adminis-
trator not only committed the acts of malversation in question,
but also obtained the grant of administration to him by means
of such a course of fraud that the letters of administration were
liable to be, and were afterwards, avoided.
The appeal arose out of a suit brought by the Administrator.
General of Bengal against the two sureties, of the abové-mentioned
adwministration bond and the facts will be found fully stated
in the report of the case on appeal hefore the High Court (Sir
F. Maczean O.J. and Haringrow, Steraes, Mirra and Gripr
JJ3. (1) and in the judgment of the first Comt (Sarx J.).

~ On this appeal.

Tord Robert Cecll, K, C. and @. Boydell Houghion for the
é,ppellant contended that the administration hond was ab initio
void, The bond stated that Cowie was the constituted attorney
of the next-of-kin of Craster and the administrator to his estats,
and the parties to it agreed to and signed it on that basis of fach,
and that was the ground for the grant of letters of administra
tion being mads to Cowie. When, therefors, the letters of
administration were csncelled and became void on account of
Oowie's fraud the busis of fact, on which the bond had been
entered into, was falsified and the bond wes void in itsi incep- -
tion. Reference was made to Ellis v. Elis(2); Repp . Wiggett(3)
and Holland v. Lea(d). It was also void owing to its having
been entered info uuder a mutual mistake of fact, namely, the
suthority of Cowie as alleged attorney of the nexb-of-km to apply '
for, and receive & grant of letters of administration, = That, it was

{1) (1906) 1. L. R. 33 Cale, 718, (8) (1850) 10 C:B. 35, - -

{2) (1905) L. B. 1 Ch. 618, - () (1854) 9 Rixeh, 480, 439, .
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-gubmitted, was o mistake, asto a matter of fact essential to the
bond, and the bond was, therefore, void undsr section 20 of
the Contract Act (IX of 1872). What the sureties guaranteed
was the due administration of the esfate by a person authorized
by the next-of-kin, and not due administration by a person not
80 authorized ; and they relied upon the representation by
the Court in making the grant of letters of administration to
Cowie that he wasthe duly authorized attorney of the next-of.
kin, and the person entitled to have such letters of administra-
tion granted to him, and thal he was the administrator: they
-were therefore, it was submitted, not liable under the bond for
Cowie’s default, when it was found tha! he was nost the person
he was represented to be, nor one, to whom such grant should
have been mads. The reasons given by the Judges, who formed
the minority in the Court of Appeal in India were correct and
should be mpheld, and the judgment of the majority should he
reversed. .

Simon, K. €, and ¢, H. Saryent for the respondent contended
that the bond was not void nolwithstending the letters of
administration to Cowie had been ecancelled on aceount of the
diseovery of his fraud. Cowie’s fraud, if by it he induced the
sureties to execnte the bond, though it might be sufficient to
enable them to set aside the tramsaction as between themselves
and Cowie, did not affect the transaction, or entitled them tfo set
it aside, as regarded the Court or the persons entitled to the protoc-
tion of the bond, The Court was not a party to the bond, The
execution of the bond was not induced by any misrepresentation b y
the Court in the grant of the letters of administration to Cowies
for the issue of such grant was necessarily subject to, and contin~
gent on the execution of the bond, and subsequent thersto. Nor
could any misteke made by the sureties as o the real circum-

stances of the cnse affect the transaction between them and the
Court, 50 asto make the bond void. Reference was made to
Lester v. Goode(1). Section 20 of the Contract Act was nob
applicable to the case; there was no mutual mistake essential to
the contract. On the wording of the bond the eases cited for
the appellant were distinguiched, The bond referred to de focto

J(1) (1868) 17 W. R. (Eng) 180.
66
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administration : and as to the effect of lstters of administration
seotions 242 and 246 of the Succession Act (X of 1865) were
cited. Notwithstanding that letters of administration were ulti-
mately proved {o have been void ab iritin, the fact of adminisira.
tion having taken place was not destroyed, nor was every
{ransaction that had taken place by virtue of the letters of
administration necessarily avoided, especially in view of the
provisions of sect’'on 242, No gocd reason had been shown why
the judgment of the Court of Appeal in India should be reversed,

Lord Bobert Cocit B, C-in reply. Cowie was never adminis.
trator at all; his appointmint was null and void ; he was not
28 he wae represenied o be attorney for the mext-of kin of the

deceaged Craster. Section 262 of the Success.on Aet was referred
to.

Tke judgment cf their Lordships was de'ivered by :—

Loro Macxacrres, This is au appeal from the High Court.
of Judieature at Fort William in Dengsl.

The appellant, Debendra Nath Datt, was one of two sureties
in a bond conditioned for the dus administration by Ernest
Hardwicke Cowie, a solicitor in Caleutta, of the estare of a retired
Indian Civil Sexvant named Craster. Mr. Crasler died in Evgland
in August 1898, leaving a will, which was duly proved here in
the following month of QOectober. Part of the deceased’s estate
consisted of shares in the Bank of Bengal and other Indian
assets. - The Indian assets escaped the notice of the exeoutors
‘and remained unclaimed and outstanding. On the 29th of
July 1802, Cowie, who is stated in the printed cases fo have been
one of the solicitors to the Government, and who certainly was
then in good credit, obtained an order for the gramé of lotters
of administration to himsell as attorney fora fotitious person
represented by him to be the only son and sola next<of-kin of the-
deceased, who had, as he pretevded, died intestate. The letters:
of administration were issued on the 15th of August 1902 on the
production of & bond in the usual form executed by Cowie and
the two suveties, who reotived s small payment for their services,
but were not themselves parties to the fraud r cognizapt of 1&.
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By these means Cowie obtained possession of the bank shaves,
sold them in the market, and converted the yroceeds to his own
use. The fraud wes nct discovercd till the end of 19038, or the
beginning of 1904, Cowie then absconded. He was epprehended,
tried, and convicted. The grant of adeinistration in his
faveur was cancelled, and in May 1904 letters of admin’stration,
with a copy of the will annexed, were gianted to the Adminis.
trator-Geveral of Bepgal. The bord of the 15th of Angust 1902
was then assigned to the Administrator-General, and he brought
this suit agamst Cowie and Cowies sureties. Cowie made no
defence, The suit was heard by Ssle J. That learned Judge
pronounced & decres in favour of the Admiuistratur-General,
the result of wiich, so far es 1egards the suretics, was that they
were ordered to pay to the sdministrator & sum equal to the
amount of the procecds of the bunk shares misappropriated by
Cowie, together with irferest and cosls, Both the sureties
appealed. Bub {he High Court in its Appellate Juricdiction by
& majority affimed the cider of Sale J. a:d diswdssed the appeal
with costs.

The casa of the sppellant Dutt, who nlone has appealcd to
His Majesty, as presented {o this Board, was that the Jetters of
edministration granted to Cowie, having been annullcd by the
Court on the gronnd of freud, must be regarded as a mero
nullity from the Leginning; that Cowie, thersfore, never was
administrator, and that the bend, so far as the sureties were con-
cerned, was void aud of no effect; for the sureties undertook to
be responsible for & real administrator, not for a person a<suming
to act in a eapacity, which he mever possessed and which the
Court could not have conferred upon him. The case was argued
very ably by the learned Counsel for the appellant, who scid
- every thicg that could be said on Lis behalf. But there is really
_no substance in the appeliant’s ocontention. So long as the

letters of =administration granted to Cowie remained. unrevoked,
- Cowis, althongh a rogue and an impostor, was to all intents and
purposes administrator. He, and he alone, represemted the
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deceased in India, His receipts were valid discharges for all

moneys received by him as adminisfrator. As administrator

he collected the agsets belonging to the deceased in Indis, and he
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1008  misappropriated the assets, which he so collected. For his acts
Dememeny 804 defaults as administrator the appellant and his co-surety
Nl’“ﬁ)DUTT became and must remain responsible. |
Apmvrs. Their Lordships are therefore of opinion that Maclean C. J-
ooy and the learned Judges, who concurred with him, were perfestly

Bovaar.  yight, and they will hambly advise His Majesty that the appsal

must be dismissed.

The appellant will pay the costs of the appeal.
Appeal dismissed.

Solicitors for the appellant: Vallance & Vallance.
Solicitors for the respondent: Wade & Lyall,

VLW,



