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APPELLATE CIVIL.

Before Houw'ble Mr. R. F. Rampini, dctivg Qhief Justice, and M.
Justice Ryves.

PULIN CHANDRA MANDAL
9

BOLAI MANDAL.*

Hindu Law—Widow's estale—Alienation of  portion of estate without
legal necessity—Consent of next roversioner.

Alienation by a Hindu widow of a portion of her husband’s estate, without legal
necessity, hut with the consent of the next reversioner, is valid.

Marudamuthy Nadan v. Srinivase Pillai(1) discussed and not followed,

Bekari Lal v. Modho Lal Akir Goyawael(2) esplained.

Radka Skyam Sircar v, Joy Bom Senapati(8) distinguished,

Nobolishore Sarma Roy v. Hari Noth Sarma Roy(4), Hem Chunder Sanyal v,
Sarpamoyi Debi(8), Finayak Vithal Bhange v. Govind Venkeiesh Kulkarni(6),
Bajrangi Singh v. Manokarnika Bakhsh Singh(T) aund Annade Kumar Eoy v.

Indra Bhusan Mukhopadhye(8) followed.

Srcoxp Arpsar by the plaintifis, Pulin Chandra Mandal and
another,

Sree Nath Mandal and Loke Nath Mandal were brothers.
The former left a widow, who had a daughter and a grandson
(daughter’s son). Out of 16 dighas of land left by Sree Nath, his
widow, daughter and daughter’s son sold 4 bighas to defendant
No. 4, the consideration being Rs. 100, the amount of dower,
which would otherwise have been payable by the daughter’s son
on his marriage with the daughter of defendant No. 4. The
plaintiff-appellants sued for possession of the land in question, on

# Appeal from Appellate Dearce, Mo, 674 of 1907, against the decree of ¢ E, -

) Pittar, District Judge of Murshidabad, dated 8th January 1807, confirming ‘thie
decree of Birendra Kumar Datta, Munsif of Kaadi, dnted 8zd July, 1908,

{1) (1888) I. L, B. 21 Mad. 128. (5) (1894) L L. R. 22 Calc 354,
(2) (1891) L. L. R. 19 Cale. 236; {8) (1800) L L. R. 25 Bom. 129,
L R.19 L A, 80, () (1907) 1. L., R. 30 Al 1;

(8) (1880) L. L. R.17 Calc. 898. L.R.35 LA 1.

(4) (1884) T, L. R.10 Cale. 1102, (8) (1907) 12 C. W. N, 49,
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the allegation that the kebala in favour of defendant No. 4 was
executed without consideration or legal necessity, and was nob
valid beyond the lifetime of the widow of Sres Nath Mandal.
The plaintiffs, on the death of the daughter and the daughter’s
gon, have become the reversionary heirs of Sree Nath, their
father’s brother. It wasagresd on hoth sides that the marriage
of a daughter’s son was not a legal necessity.

The Munsif dismissed the suit. On appeal, another contention
of the appellants was raised, viz,, that the conveyance of a parb
of the estate was invalid, The District Judge agreed with the
Mugsif and dismissed the appeal.

Babu Ram Chandra Majumdar for the appellants, The Full
Bench case of Nobokishore Sarma Roy v. Hari Nuth Sarma
Roy(1l) isin my favour., There eannot be a relinquishment of
& part of the estale: Behari Lalv. Madko Lal Ahir Gayawal(2).
The words used in that oase were ‘“whole estate” and nob
% portions of estate.”

[Ravest A. C. J. It only meant the estate, which was

- transferred, should get vested at once in the grautee].

The case of Bujrangi Singh v. Manokarnike Bakhsh Singh( 3)
does not touch the point at issue in this case. In that ease
the whole estate was alienated and the consent was given affer
all the sales had been completed. There is no case of this
Court, which deals with alienation of part.

[Babu Ashu Tosh Mukhesyi for the respondent pointed out
the case of Hem Chunder Sanyal v. Sarnamoyi Debi(4)]
That is an obiter dictum. In Marudamuthu Nudam v. Srinie

vasg. Pillai(5) 6 hes been held that alienation of a part is
voidable.

[Babu Ashu Tosh Mukherji cited Vinayak Vithal Bhange v.:
Govind Venkatesh Kuilarni(6).]

(1) (1884) L. L. R. 10 Cale. 1102, (4) (1894) L. L, B, 22 Cale. 354,
(2) (1891) L. L, R. 19 Calc, 236; (5) (1898) I, L. R. 21 Mad, 128,
L.R. 191 A, 80. (8) (1900) L. L. R. 25 Bom, 129,

(3)(1907) L L. R. 30 AN 1; L R. 85 L A. 1.
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That case was decided on a different prineiple, viz., that aliena-
“tion made with the consent of the three reversioners was presumed
to be for legal necassity. In Radha Shyam Sircar v. Joy Ram

Senapati(1) it was held after a consideration of the case of Nobo-
kishore Sarma Roy v. Hari Nath Sarma Roy(2) that alienation
of part of & widow’s estate is not valid.

[Ramemvt A. C. J. In that case some of the reversioners
only consented.]

Read passages from Dayabhaga and Mayne’s Hindu Law and

Usage. '

 Balu Ashu Tosh Mukherji for the respondent. Nobokishore
Sarma Roy v. Hari Nath Serma Roy(2) is in my favoar.
There is no distinction between an alienation of o part or of the
‘whole. Hem Chunder Sanyal v. Sarnamoyi Debi(8) is directly in
‘point and not an obiter. So is Bajrangi Siagh v. Manokurnike
Balhsh Singh(4). The Full Bench case of Marudamuthy Nadan

v. Srindvasa Pillri(5) wrongly construed the Privy Council case of
Behari Lal v, Madho Lal Akir Gayawal(6). The Privy Council
case did not relate to the relinquishment of a life estate. If it
were 50, a judgment would have been unnecessary. Radka Shyam
-Sircar v. Joy Ram Senapati(l) has no application, as consent
was not the basis of the julgment. See also Annada Kumor
Roy v Indra Bhusan Mulhopadhya(7).

- Babu Ram Chandra Majumdar in reply, There are really no
cases of this Court directly in point. The last case cited for the
respondent(7) is not in point. There only some of ths rever-
-sioners sued for their share of the property. It did not deal with
-glienation of part.

Cur. ady. vult,

»Rmmm, A. C. J. axp Ryves J. The question contested
‘before us in this second appeal is whether the alienation by

« Hindu widow of a portion of her hushand’s estate withott -

{1) (1890) L L. B. 17 Cale. 896. (5) (1898) . L R. 21 Mad, 128.
.(2) (1884) 1. L. B. 10 Cale. 1102, (6) (1891) I. L. B. 19 Cale, 236;
- (3) (1894) I. L. B. 22 Cale. 354, L. R.19 1. A. 30,

(4) (1907) T. L, R, 30°AIL 1; (7) (1907) 12 C, W. N. 49,

L.R8LAL
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1908  legal mecessity, but with [the consent of the next reversioner,

Pome is valid or not, or whether an alienation by o Hindu widow

Cﬁr::tnm in such circumstances is valid only, if she alienates the whole
NDAT

v of her husband’s property. The judge in the Court below
S has decided that the widow may alienate a portion of her
husband’s property, if the next reversioner comsents. The
sppellant’s pleader contends that this view is incorrect and
that, unless the Hindu widow alienates the whole of her
husband’s property and so, as it were, surrenders the whole of
her interest in the whole of her husband’s property, the aliena-
tion is invalid. The learned pleader for the appellanis has cited
the following cases in support of his view viz.,, Bekeri Lal v.
Madho Lal Ahir Gayawal(l), Marudamuthu Nadan v. Srinivasa
Pillai(2), Radha Shyam Sircar v. Joy Ram Senapati(3). By the
other side, the oases of Nokokishore Sarma Roy v. Hori Nath
Sarma  Roy(4), Hem Chunder Sangol v. Sarnamoyi Debi(5),.
Vincyak Vithal Bhange v. Qovind Venkatesh Kuikarni(6),
Buyjrangi Singh v. Manokarniks Bakhsh Singh(7) and Annada
Eumar Roy v. Indra Bhusan Mukhopadhys(8) have been relied on..
We are of opinion that the view of the learned District. -
Judge is correct and that a Hindu widow may validly alienate-
a portion of her husband’s share in property with the consent of
the next reversioner. There would seem to be no reason, why she-
should not do so0; or why to make a valid alienation she must.
convey or surrender the whole of her husband’s property. The
only direct authority for such a view isto be found in the judg-.
ment of the Madras High Cowt in Marudemuthu Nadan +.
Srinivass Pillai(2), in which the two former judgments of the-
Lourt to the contrary effect are overruled; but the decision in
this case would seem to be based on a mistaken interpretation of
the rule laid down by their Lordships of the Privy Council in
Behari Lai v. Madho Lal Ahir Gayawal(1), viz., that the surrender-
must be absolute and complete and that the whole estate-

(1) (1891) 1. L. B. 19 Calc, 236 ; (5) (1894) T, L. R, 22 Cale, 354,

L. R 191 A. 80, (6) (1900) I, L, R. 25 Bom. 129..
(2) (1898) L L. R. 21 Mad, 128, (M (1907 LL.R. 80 All.1;
(8) (1890) 1. L. B.17 Cale, 896, LRSSLAL

{4) (1884) LL. B. 10 Cale. 1102. (8) (1907) 12 0. W. N, 49,
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should be withdrawn. This does not, we think, mean that the
hushand’s whole property must be alienated. It only means
that the whole estate of the widow in the husband’s property
must be withdrawn and that she cannot retain any interess in it.
In the case of Radha Shyam Sivear v. Joy Ram Senapati(1) some
of the reversioners only consented to the alienation and for this
reasoL it was held to be invalid as being an alienation of
only & part of the Hindu widow’s interest. The case reported in
the footnote at page 900 shows that this was the meaning of this
judgment. The case of Behare Lal v. Madho Lal Ahir Gayawal(2)
has been considered by the District Judge in his judgment ard,
wo think, must be interpreted in the way in whioh, while
alluding to Mr. Justice Subramania Aiyer’s judgment in
Marvdamuthu Nadan v. Srinivasa Pillai(3), we have indicated if
should, in our opinion, be construed.

On the other hand, the Full Bench decision in the case of
Nobo Kishore Sarma Roy v. Hari Nath Sarma Roy(4), broadly
lays down that:—¢“under the Hindu law current in Bengal a
transfer or conveyance by the widow upon the ostensible ground
of legal necessity, such transfer or conveyance being assented to
by the person, who at the time is the next reversioner, will con-
clude another person not a party thereto, who is the actual rever-

sioner upon the death of the widow, from asserting his title to the.

property.” The Full Bench make no distinction between an
alienation of the whole or of a part of the property. Then in
the case of Hem Chunder Sanyal v. Sarnameyi Debi(d) it has
been expressly said :—‘The widow may convey to the rever-
sioner or to & third parby with the consent of the next reversioner,
the whole or any portion of the estate and the transferee will

aoquire an absolute interest.”” It is objected that this is an
obiter dictum, bhut it is the view of & distingnished Hindu
lawyer. The case of Vinayak Vithal Bhangs v. Govind Ven- -
katesh Rulkarni(6) is & direot authority for holding that &

Hindu widow may validly aliemate portionsof her hushand’s

(1) (1890) L. L. R. 17 Cale, 896, (8) (1898) I. L. R, 21 Mad, 128,
(2) (1891) 1. L. R. 19 Calc, 236 (4) (1884) L. L. B. 10 Cale. 1102,
L. B 19 L A, 30, (5) (1894) L. L. R. 22 Cale, 854

« (6) (1900) I. L. R. 26 Bom, 129,
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property with the consent of the mnext roversioners, The case of
Bajrangi  Singh v. Manokarnika Bakish Singh(l) is also an
authority for this view, In this case portions of the husband’s
property were alienated on different occasions between 1872 and
1875, The subsequent consent of the reversiomers, though
given in 1877 and 1878, was held to validate the alienations,
Again in Annade Kumer Royv. Indra Bhusan Mukhopadhya(2)
the alienation by a Hindu widow of the half share of her
husband’s property in favour of the then reversioner was held

to be legal and valid,

The consensus of authority is accordingly in favour of

the view taken by the learned District Judge.

‘We dismiss the appeal with costs.

Appeat dismissed,
S, M.

() (19070 LL R.80AILL; LR BSL AL (2) (1007) 12 C. W. N, 49,



