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Whora a fiuii. was originally instituted in tliig Court, with leave imder datiso 13 
0!  tSie ClisiKtCT obtaiMcd fto »  tli« EegiHtrttts and snlisunnetttly the ylalut was 
3fetiw»e3 to tlia yliUMtiffa, leave Ijeing' given to thoni by fhe Court to witMiaw 
fclio juit and to file a fresh suit on tha same cause of action, iincj the plaint itai 

prciented again.
MeU, iliat the o«der giving leave to 'wltiulraw tlie suit was nltm  nrex and 

«Onld only bo regarded as o»o directing the plaint to l>a returuwl to the plainfciir. 
Walmn v. The Coltecior o f Rajsliahj/(i (1) followed.
Section S'TS of tlia Code oi: Oivil Frot'cdm'e does not apply eicept to cusea 

wiere tlie lanit is properly proceeding in the Court, in which tiio Itiave was gr*iited 
S eU  farther, that the suit was ooverod %  section 14 o£ tluj Limitation Act  ̂
not barred.

T h is  was a suit for the recovery of the sum ol Ks. 6,801 
4 uq oh an aocount stated and signed oe bolialf of the defondants 
Qn tKe 15th Decem'ber 1902.
; The plaint was filed oa the 11th Deoemher 1905 in this 
Qowt with leaTQ under clans© 12 of the Charter, BUoh leave 
having heea obtaiiied from the Begisttat. The defeadants 
in. the smt were Gonesh Naiaii, Baijaath and Mohadeo  ̂ the 
last named heiag an infant. The adult defendants app6ai?e4, 
and filed a written statement denying adjustment and suhmit- 
ijiog that the suit should he dismissed.

By an order dated the 15th April 1907, a guardifin (td U m  
was appointed of the infant defendant.

On the 27th March 1907 it was decided hy a Special Benoh; 
in Laliteshwat' BingJi v. Manmhwar Singh (2) that leate to guft

* Original Civil Suit No. 498 of 1907.
( I)  (1869) 18 Km* I . A, 160. (2) (190?) I. l i . E . S4 Cac« iW ,
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radex cknse 12 oi the Olmrter granted by tlie Icgistrar was fad 
in law. The form of order to be paseed on an applioation for ttw 
witMrawal of a suit so instituted and for leave to file a fresh 
suit ■was suTssequeatly settled by tbree Judges of tliis Court 
in  the following terms:

“ Leave granted to the plaintiff to with draw the suit 
'With lihei’ty to file a fresh suit on the same cause of action, but 
on tbe following terms, viz., (i) that he do file the plaint in this 
suit as the plaint in the fresh suit, (nj that all proceedings had 
•and orders made in this suit be take a as had and made in the 
feesh suit with liberty to the defendant to file a supplementary 
w itten statement therein, if so advised, (in) the costs incurred 
in this suit be taken as having been incurred in the fresh suit, 
•(») that if the plaintiff do not file a fresh suit within one week 
from the date of withdrawal, he he ordered to pay the defend
ant his costs of this suit now ordered to be withdrawn, {») that 
the plaint and written statement and all papers filed in this suit 
;bo returned to the parties, by whom they were respectively filed, 
to be tiled again in the fresh suit at the cost of the plaintifj (ti) 
that the plaintiff do pay the costs of this application for with
drawal to the defendant.”

Accordingly the plaintiffs applied on summons to the defend" 
-iats for leave to withdraw the suit and file a fresh suit on the ‘ 
•aam& cause of action, and by an erder of the 8th May 1907, it 
was ordered in terms of the form set out above that *‘ the 
.plaintiffs be at liberty to withdraw the suit with liberty to them 
'to file a fresh suit on the same cause of action, etc.” On the 
same date the plaint was presented' again. Subsequently the 

:Buit was settled, the defendants agreeing to pay the plaintiff’s 
•daim and costs by instalments of Es. 500 a year. A  petition 
for ^ consent decree in these terms was drawn and signed by 
the adult defendants and the guardian ad M m  of the Infant • 

'defendant.. , ' ^
On the suit coming on for hetoing the plaintiffs presented 

tbe petiition tod applied for a decree In the terms therein oon- 
4ainedi. The Court raised the questioa whetheî  the suit had not 
»leoome barred in view of seotions 373 and 374 of the OivE 
Trooedure Code'
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Mi\ B, 0. Mitkr {Mr, Mpm witli him) for tlie pkiaiiffs* ■ 
If sootioii 873 of tlie Civil ProcGdiire Code appli(,-s, imdoul>t«s(lly 
tliis Bult 3R barred by viriiio of scotioii 37-i, liufc 1 siibmit tliat ■ 
section 37̂ 3 docs not npply. Scction 37Ji implies ilio t-sewiao of 
Judicial diKoroiion and would only apply i:o au ordor in a 
over wliioK tlio Court Jiad juriBdifttiim. O m n 'tin  Koofcioii 873
mnsi mean “ (joiu't liaving jurisdiolion.” This is ilio mt0i|»ro- 
tation of torrii “ (ioiirt” in BGctioii 238, given in IMrga 
Chiimn Ilitzimulnr v. '(fmnlant Gupln (I). Now ilio Oi’dor of 
tiiG 8til Mity 1907 wns riiado in a mlt over wliiolx the Court had 
no jiirisdi(‘tio ii; seo IjiHla ĥiotr Sinijh v, Mmaslnmr 8mgh ($)* 
Ho ({uestion oi waiver of jiirislidtion cau be misod here as im/ 
£ifi(j V. Seerdmj of Slate fw  India (3) ; Mnwover llieto is aa 
ittfaiit defoudant. 11i6 oaly bar agaiiisl; W iigiug a frosK suit 
on the sama cause of aetioa is provided by sections 13 and 374 
of tlie Civil Prooeduro Code, both of wliieli sections presume 
that the Court hoariag the first suit had jurisiliotioix, The 
pressnt case has not been contemplated in the Code. The Code 
was not intended to be, and is not exhaxistive. See Mukunt 
Ohand JioU  v. K m m km nd Smgh (4) and Gurtko Bintjh t*  
Ghandrihh Bingh (5). [F lstch er  J. The Privy OouaoU has^ 
held in Wakon v, f k  Colketor of Maphahp {(\) that thora is no 
euoh thing as a non-suit in the Indian OourtB.l This is not a..' 
case of non-suit. A noa-suifc la iM  not for want of juiisdiotioa,,; 
but of evideBce. See Ghitty oa Pleading, 7th editioa, vol. I  
pp. 219,220 j The Annual Praotioe, Onder 26, rak 1, .and ?. 
®ar Newspaper Company (7). la  Zalikshm r Singh v. Bameshwar 
Bm§h ()̂ ), th® Special BeEch mtisl have oontemplated eithe? the 
withdrawal ol the first suit an.d tho iEstitution of & amt Ott- 
the same cause of actioa, or the institution of a fresh stiiti wMfe- 
the first suit was still pending, [Fm tchee J .  If you had 
applied to have your first suit dismissed, you would Iiave been 
covered by section 14 of the Limitation Act. What 'would haft- 
then prevented you from bringing a fresh suit?] Uadoubtedly-

(1 ) (1889) I .  k  B . 16 Calc. d65. (4 ) (1805) I ,  L . E .  88  8 » .

(2 ) (1907) I. L . R . 84 Calc, 619. (5) (1907) 5  C. L . 1 . 611 .

(3 ) (1908) I ,  h .  l i .  85 C alc.'894 . ' (6 )  (1869) 18  Moo, I ,  i ,  ISO,

(7) [1 8 9 8 ] I  Q. B . 636 .



thai course could lia?e been pursued. But I  took the order in igos 
the form settled by tlie Judges and sliould be relieved, if tho 
form is not eorreot ia law. See Lnhlum Qhmidcr 8(m v. MadJm- 
m dm  Sail {I), FnUenoy v. Wm'en(2), and Bod/jer v. T k  fioirMH 
Gompioir ffMscompte de P{?m(3). J .  The posi-
tion is, the first suit is pending, as it has not been dismissed and 
the present suit has been instituted under the order of the 8th 
May 1907, which is either an order under section 373 or is bad.]
I  take it that the first suit is pending, but the Court has power 
to return a plaint under section 57 of the Code. Although the 
order of the 8th May purported to be under section 373, in fact 
it was not. Further, although I  took the order of the 8th May 
1907, this present suit does not purport to be instituted by 
Tirtue of that order. Quite apart from that order I  have tho 
capacity to bring this suit. I  cannot be dopriyod of tliis right 
by the mere fact of having obtained that order. Section 14 of 
the Limitation Act covers this case, and this suit is not barred 
by Limitation. See GImnder Madhub Glmclm'huUy t .  JH m m im  
Dfi5e«(4), and 'Narmimma v. Muttmjanip)^

Mr, S .  JSf. 8m  for the guardian ad-Bem  of the Infant 
defendant.

Mr* Khoda B uhh  for the defendants m i juris,

Our. adv, mU,
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F l e t c h e r  J .  This suit was originally instituted on the 11th 
December 1905, leave being taken from the Begistrar under 
clause 12 of the Charter,
.. I  ought to say the suit was then within time by four days, 

lor the purpose of computing the period of limitation. Subse- 
qtiently, following tho practice laid down under a new ruling 

Mating to '"oases, where leave' to- sue* was' 'granted - by ̂ th#: Be^Jisfeir 
under blause 12 of the Charter, the plaint was returned to the 
plaintiffs, leave having bfeen given to them to withdraw the

(1) (1907) I. L. E. 35 Oak. m. ; (8) (18^) L. E. 8 P, 0 . 46S, 475,
(2) (iSOl) 6 Yes. 78,92. ’ (4) (1866) 6 W. E . 184.

~ (5) (1880) I . L. S . 18 Mad. 451.



1S08 salt and file a fresli miit on tlio same fiatiso of actioa. Now for 
l iw s o  |nrpoB6 of coiisidoimg tlie quostioii oE liraitation it is matejial
Babs to consider wliotlier (lio iea?o to -wiiJulraw tlio suit and iitsti*

«ONi«sH tttto a frosli suit on tlio samo oauso o! actioE was ^ranted imdor
flecitioQ 370 of ilio Oivil Proooduro Oodo, bocaiiBOj if it is bo, it is

FMiroHBBf. admifted that under sociioii <l7i rsf fcke Oodo tlso proseat suit is 
loaned l)y limitation.

Soctioii 370 of tlio C’ivil rrooediiro Oodo provides
I f  at aay tinio liltor tlio iustii.ution of ilio milt tlio Oouri is 

satisfied on tlio appHoaiioii of tiie plaiiitiif («) that tho aniî  must 
fail by I’oasoii of somo formal dofoot or {h) tlioro aro suffioioiafc 
grounds for permitting him to withdraw from tho suit; or ti> 
ahftndon part of his olaim with liberty to bring a fresh enit for 
fche suhjcjct-m&tter of tho suit or in s?espeot of ths part so 
abandoned, the Court may grant such permission on siioh terms - 
as to oo&ts or othexwiso m it tbinlcs fit.’*

I t  has boon decided in the caso of Wakoii v. T/ie Golkdor o f  
Bajshahpe (1) that there is no general jurisdietion in this Oonrt 
to permit a suit to he withdrawn and a fresh soil to ho instituted 
on the same oaase of action.

Now, is the order made in this suit giving loavo to the 
plaintiff to withdraw the suit and to inetitnte a frosh suit uUm 
f im , or not F In my opinion section 87 o does not apply, except 
■to oases where the suit is properly proceeding in the Court in 
which the leave was granted. It follows, therefore, that the order 
ĝiving leave to withdraw the suit is ulira m m  and the order «  

only be regarded as one directing the plaint to be returned to the 
pkintifi.

In these oiroumstances X am of opinion, that the present suit 
flomes within time, having regard to the provisions oi seotioiji 14 
-of the Limitation Act.

Attorney for tbe plaintiffs; iT. M, Kukhii,
Attorneys for the defendants; Manuel and Aganmlkh,

J. 0,
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(1) (1869) 13 Moo. I, A, 160.


