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Jurisdiction—Leave o wilhdraw swit with Vkerty lo bring fresh suit—Qivil
Procedure Colo (dot XTI of 1982) a8, 873, 374wLeave to sue—Letters
Patent, 1865, ¢l. 18~ Limitalion—limitalion det (XF of $1877) s, 12

‘Whora s suit waa originally instituted in this Court, with leave nnder clause 13
of the Charber obbained from the Regisirar, ond snbsequently the plaint was
reburned fo the plaintiffs, leave being given to thom by the Court fo withdraw
tho suit and to fle n frosh suib on the same canse of action, ond the plaint wae
presented again.

Held, that the order giving loave to withdraw the suit was ulfre sires and
<ould only be regarded as one divecting the plaint to be returned to the pluintitt,
Watsos v. The Collestor of Rajshalye (1) followed.

Section 373 of the Code of Civil Procedure does not apply exvoph to enses

whoro the suit is properly procecding in the Court, in which the leave was granted

Held further, that the suit was covered by section 14 of the Limitation Act,
and nob barred.

Trrs was a suit for the recovery of the sum of Rs. 6,301
dus on an account stefed and signed on helialf of the defendants
qn the 15th December 1902.

The plaint wes filed on the 11th December 1905 in this
Court with leave under clause 12 of the Charter, such leave
having heen obtained from the Registrar, The defendants
in the suit were Gonesh Narain, Baijnath and Mohadeo, the
last named being an infant, The adult defendants appesred,
sud filed a written statement denying adjustment and submit-
ting that the suif should be dismissed.

By an order dated the 15th April 1907, o guardipn ad difem
was appointed of the infant defendant.

On the 27th March 1907 it was decided by & Special Beuch
in Laliteshwar Singh v. Rameshwar Singh (2) that leave to sue

* Original Civil Suit No. 498 of 1507, ’
(2) (1869) 18 Moo, 1. A, 160, (mmmnymummum



YOL. XXXV.] CALCUTTA SERIES,

ander clause 12 of the Charter granted by the Registrar was bad
in law. The form of order to be passed on an application for the
‘withdrawal of & suit so instituted and for leave to file a frosh
suit was subsequently settled by thrce Judges of this Court
in the following terms:

. “Leave granted to the plaintiff to withdraw the suit
with liberty to file a fresh suit on the same cause of action, but
on the following terms, viz., (i) that he do file the plaint in this
suit g the plaint in the fresh suit, (¢) that all proceedings had
and orders made in this suit be taken as had and made in the
frosh suit with liberty to the defendant to file a supplementary
written statement therein, if so advised, (4i5) the ocosts incurred
in this suit be taken as having been incurred in the fresh suit,
{iv) that if the plaintiff do not £le a fresh suit within one week
from the date of withdrawal, he be ordered to pay the defend-
ant his costs of this suit now ordered to be withdrawn, (o) that
the plaint and written statement and all papers filed in this suit
‘e returned to the parties, by whom they were respectively filed,
te be tiled again in the fresh suit at the cost of the plaintiff; (v
that the plaintiff do pay the costs of this application for with.
-drawal to the defendant.”

Acoordingly the plaintiffs applied on summons to the defend-

nts for leave to withdraw the suit and file a fresh suit on the”

-game- cause of action, and by an erder of the 8th May 1907, it
was ordered in terms of the form set out ahove that “the
plaintiffs be at liberty to withdraw the suit with liberty to them
‘to file a fresh snit on the same cause of action, efe.” On the
same date the plaint was presented again. Subsequently the
:suit was settled, the defendants agreeing to pay the plaintifi’s
-¢laim and costs by instalments of Rs. 500 e year. A petition

for & consent decree in these terms was drawn and signed by
the adult defendants and the guardian ad iitem of the mfanf:g

defendant.

On the suit coming on for heanng the plamtlﬁs preaented:

the petition and applied for & decree in the terms therein con-
fained, The Court raised the question whether the suit had ‘not
-become barred in view of sections 373 and 874 of the Civil
Lrocedure Code,
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. B. O Mitter (Mr. Hyam with him) for the plaintiffs.
T soefion 378 of the Civil Procedure Code applics, undoubtedly
this suit s harred by virbue of section 87, But I submif that -
section 873 docs not apply. Section 874 implies the exercise of
judicial disorction and would ouly apply to an order in a suit,.
over which the Court had juzisdietion, ¢ Court  in sootion 378
must mean ¢ Cowrt having jurisdiclion.”  This iz the inferpro-
tation of the term “Court” in section 223, given in Durge
Charen Mazndur v. Umnatare Guptin (1), Now the order of -
tho 8th Muy Y907 was made in a snit over which the Court had
no jurisdiction s seo Laliteshwar Stugh v, Beaneshwoar Singh (2).
No question of waiver of jurisliction cau be raisod here us in.
King v. Secrctary of State for India (3) 1 Moroover thers is an
infant defondent. The only bar ngainst bringing a fresh suit
on the same cause of action is provided by sections 13 and 874 -
of the Civil Proceduro Code, both of which seetions presume
thot the Court hearing the first suit Dhad jurislietion. The
presant case has not beon contemylated in tho Code. The Code
was not intended to be, and i3 not exhaustive. Sea Hulum:
Chand Boid v. Kemalanand Singh (4) and Gurdeo Singh v,
Chandrikah Singh (5). (Frercriwr J, The Irivy Council has-
beld in Waison v, The Collector of Rujshakye (G) that there is no.
such thing as a pon-suit in the Indinn Courts.] This is not a-
cose of non-suit. A non-suit failed not for want of jurisdiction,.
but of evidence. See Chitty on Tleading, 7th edition, vol. I~
pp. 219,220 Tho Annual Practice, Order 26, rule 1, and Foo v.
Btar Newspaper Company (7). In Laliteshwar Singh v. Rameshwar
Singh (2), the Bpecial Bench must have contemplated oither the
withdrawal of the first suit and the institulion of a fresh suit on
the same eanse. of action, or the institution of a fresh suit; while- -
the first suit was still pending. [Frmrcmer J. If you had =
spplied to have your first suit dismissed, you would have been
covered by section 14 of the Limitation Aect. What would have-
then prevented you from bringing a fresh suit?] Undoubtedly

(1) (1889) 1. L. R. 16 Cale. 465, (4) (1905) I, L. B. 38 Calo, 027,
(2) (1907) L L. B, 34 Cale, 619. (8) (1907) 5 C. L. 3, 611,
(3) (1908) L L. R 85 Calc. 894~ (6) (1869) 18 Moo, 1. A, 160, .

(1) [1898] 1 Q. B, 636,
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that course could have been pursued. Bub I took the order in 1908
the form settled by the Judges and should be relieved,if the e
form iz not correot in law. See Lakhen Chunder Sen v, Madn~ — Dass

sudan Sen(l), Pultency v. Warren(2), and Rodger v. The o
Comploir I’ Bscompte de Paris(3). [Frmrcmer J. The posi- fof‘fﬂ'
tion is, the first suif is pending, as it has not been dismissed and Feeronzr I, -
the present suit has been instituted under the order of the 8th
May 1907, which is either an order under section 373 or is bad.}
I take it that the first suit is pending, but the Court has power
to return o pleint under seotion 57 of the Code. Although the
order of the 8th May purported to be under section 373, in faet
it was not. Further, although I took the ordex of the 8th May
1907, this present suit does not purport to bo instiiuted by
virtue of that order. Quite apart from that oxder I have {he
gapacity to bring this suit. I cannot be deprived of this right
by the mere fact of having obtained that order. Section 14 of
the Limitation Aot covers this case, and this suit is not bayred
By Limitation. See Chuuder Madhub Chuckerbutty . Bissessureo
Debea(d), and Narasimma v. Muttayan (),
My, H. N. Sen for the guardien ad-lfem of the infant
dofendant.
* My, Ehoda Buksh for the defendants sui juris,

COur. ady. vuit,

Frercuer J. This suit was originally instituted on the 11th
December 1905, leave being taken from the Registrar under
olauge 12 of the Charter,

.. L ought fo say the suif was then within time by four days,
for the purpose of computing the period of limitation. Subse«
quently, following the practice laid down under s mew ruling
- telating to "cases, where leave to-sue-was granted by the Registrar
undet olause 12 of the Charter, the plaint was returned to -the
plaintiffs, leave having been given fo them to withdraw the

(1) (1907) 1L, R, 85 Cale: 203+ () (1871) L. B. 8 P. C. 468, 45:
(2) (1801) 6 Ves. 78, 92, (4) (1866) 6 W. R, 184, '
~ (6) (1890) L L. R. 18 Mad, 451,
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suit and fle a fresh snib on the same canse of action. Now for
the purpose of considering the quostion of limitation it is material
to consider whother the leave to withdraw the suit and instis
tuta a fresh suib on the samo eanse of action was granted undor
section 378 of the Oivil Procodare Code, borauso, if it i go, itig
admitted that onder section 374 of the Code tho prosent suth is
barred by Limitabion.

Soetion 374 of the Civil Procedure Code provides :—

“Tf af any timo aftor tho institution of the wuit the Court is
matisfied on the applioation of the plaintiff («) that the suif must
fail by roason of some formal dofect or (5) thers are sufficient
grounds for permitting him fo withdraw from the suit, or to
abandon parb of his claim with libexty to bring a fresh suit for
the subject-matter of the suit or in xespect of the part so
abandoned, the Court may grant such permission on such torms
08 1o costs or otherwise as it thinks fit.”

It has beon decided in the caso of Walson v. The Coilecior of
Rajshabye (1) that there is no goneral jurisdiction in this Court
to permit a suit to be withdrawn and a fresh svit to bo institubed
on the same cause of action.

Now, is the order made in this suit giving loave to the
plaintiff to withdraw the suit and to institute a frosh suit witra
vires, or not 7 In my opinion section 873 doos not apply, except
to cases whore the suit is properly proceeding in the Court in
which the leave was granted. It follows, therefore, that the order
giving leave to withdraw the suit is wltra vires and the order can
anly be regarded as one divecting the plaint to be returned to the
Plaintif,

In these ciroumstances I am of opinion theb the present suit

oomes within time, having regard to the provisions of seotion 14
of the Limitation Act. |

Attorney for the plaintiffs: K, 3, Rukhi,
Attorneys for the defendants: Manuel and Agarwallah,

7 ¢
(1) (1869) 18 Moo, I. A, 160,



