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before Eon’bk  Mr. B , F. Bampini, Acting Chief Justice, Mr. Justice Brett 
and Mr, Justice Woodri^e,

IN TH E M ATTER 0 1  PUBNO OHUNDER DUTT. inos

AUomey—Attorneys, J lm l examination f o r  admission o f—'Uules and orders o f  
the Eigh Court, ^ules 116,117,118 and lS2—<jBoard o f Rm niners—Jttris- 
dictionr-Gertifmte—SoUoitors Act, 1877 {40 and 41 Vioi. ok 2S) s, 9—
Special JBetieh,

An application by a candidate against tlie rafuaal of the Board of Exiiaiiuors 
for the Attorneyship Examination to grant him 8 ci'i'tificate of hig having' jiasscd a 
fin a l Examination, should bo made to a Special Bench constituted hjr tlio Ctiiof 
-Justice.

The application refused on the merita of tho case.
Per Woodroffe J . : By rule 11(5 of thî  Rules and Ordera of this Court, dlscivo- 

iion hftfl been delegated to tho Board of Esaminore without any exproas reservation 
■̂ s made by b. 9 of the English Solicitors Act of 1877. The Court will nob inier- 
fere with the exorcise by tho Examiners o£ the discretion confided in thora, nnless 
the' Examiners refuse to exercise that discretion, or do not exercise that discretion 
honestly and conscientionsly.

The petitioner Purno Chunder Dutt, an articled clerk, preseniod 
bimseli; as a candidate at the Pinal Examination for tho admis
sion of attorneys held ia FeTaxuary 1908, 'but failed to satisfy 
the Examineis, and on tlie publication of the result of the examina
tion on the 14th March 1908, it was found that he had 'failed.
From enquiries made, the petitioner diacovered that he had passed 
in  fiye out of the six papers set in the examination, but had failed 
in the paper in Equity by 25 marks. Each paper carried 160 
marks, and a candidate had to obtain 90 marks in each to pass.
On the 20th March 1908 Purno Chunder Butt petitioned the 
B oaii of Examiners to assign to him proper marks for his answer 
•to question Nô  4 of the Equity paper, to strike out question 
Ho, 6, and to assign the 20 marks allotted to it to all t&t 
examinees. The Board rejected the petition and refused the 
petitioner’s subsequent application for a copy of the grounds for 
their decision.
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M08 Thereupon oti May 21sfc 1908, the petitioner appHod for,
Immik "before Woodroffe J .  tho Senior,Judge on tlio Original Side, and 

Mknm OTi  ̂ rulo against tlie Board of Examiners to rIiow oause,FOBsro ° '
CHoiTDBa why tliey should not prothioe the question paper in, ISquiliy, as well

DtJI'Tn • «
as tlio answers o! the potitionor thereto for tho inspection ol; the 
Court, and why th,o Court should not look ovor ihe answer of the- 
potitionor to question No. 4, and why, if tho Court shouhl he o! 
opinion that tlio said answer was euiroct and aeoordiag to laws- 
the Court dionU not givo tho petitioner and dircct tho Examiner, 
to give tho petitioner proper marks therefor, and why the Court 
should not direct tho Rxaniiners to strike out tlio quGsiionB Nos, 1 
and 0 and to award the marks reserved therefor to tho petiiioiar 
or to distrihuto their marks over the other questions in the 
paper and thus proportionately to raise the marks already 
awarded to the petitioner, and why, in the event of the Court 
heing of opinion in examining tho answers of the petitioner, or 
on the marks |of the questions Nos. 1 and G being awarded to 
the petitioner or distributed, that the petitioner had passed in 
Bquity, the Court should not direct the Kxaminors to osrtify 
that the petitioner had duly passed the Final Exanmiatioaj, 
and why the Court should nut make such other order as to tho- 
Court may seem meet.

The papsr in Eipiity ooEsisted of eight questions iu cM ing;—

1. What are tho main proBumptions as to instruments on 
inTestigating a tiide as regai-ds—Eeoonvoyances, staujps, mattera- 
of fact and survirorship. 4. A is an eqiiitahlo ieuant for life, 
Ib he entitled to keep the title deeda ? 0. What is the main 
piopoeilion invohed in the ease of IM m jd  v, MmhaU  a»4' 
what was the main objection urged hy the respondent P

Hone of the six candidates, who presented themsolves at thf„ 
examination, obtained the lequiBite pass-marks in the Equity 
paper. The petitioner obtained the followiog marks in the paper 
No. 1, IS marks, No. 2 nil, No. 3 nil, No. 4, 5 miTrkg, No. 5, 
markp. No, 6 nil, No. 7 ,15  marke, No. 8, 1C marks, out of 20 
marks for eaeli question.

Tha rule came on for hearing on June 1st, before Woodroj|© Jtji.; 
as the Senior Judge on the Original Side.
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The A d im ak-Q m m l {Mr. Sinha) {M>\ Ifom on  witli him) 1908 

for the Board of Exarainws, showiag cause against the rule, took 
the preliminary objection that the matter could not be disposed 
of by a single Judge sitiing on the Original Side, but thut rule Chhwdbe 
118 of the Ilulea and Orders of the High Oourt applied and 
the applioation should be heard by two or more J  udges, whom 
the Chief Justice should appoint for thaf; purpose.

Mfo Norton {Mr, OhahrmarU with him) for the petitioner, 
contended that rale 132 of the BuIgs and Orders ap])liod and 
that the Senior Judge on the Original Side had jurisdiction to 
entertain the application,

WooDEOMjB J .  I  doubt wlictlior sitting liore as a single Jwdso on the Original 
Side, I  liave jurisiliction to ontertaiu an apiilicution of this iiiitnre, I t  is said I  
liave, and tbat tho case cnmo!) within Rule 133, Imt I  do iinti ihii.k tluit is tlio propei* 
coustroction of that rule. I t  is contended on bt'bulf of tlm aj^pHcant tlmt tlio 
meaning' of tibatrula is that any ap[)lieatiojn iint exptw-ly [irmiled for by tha other 
lules lafty lac tmidc iindov it. Ttiin applioiitloiiis not f»u(} upoc.iileally provided for by 

the rules as is tlio case of tlie oGi'tificato refurred to in ruli; 117, aa ifgurdB wIucIjs 
sule 118 adinita of a puLition to tliu Cliief Justico. In icy opinion tiio ineiUiing of 
sule 132 is not that eoiittiudod for, but it ia that if any application iMiiy he made 
under the Jnles, hnfc tUusu rules do not provide apeciiloally aa to ihoCoui’t or .̂ d̂ge|̂  
to whom 8ueh npijlJcation may he ujade, then the applicntJon may ho made to the 
Judge or Senior Judgfl oxereisiug the Ordinary Original Civil Jitmdiction of tliia 
Court.

I  desire to siiy nothing at the present moment aa to tha ments of the 
which has nob yot heaa hoard hefote me, or as to whethiir th« Court has Joria* 
diction, I  thiak, if  tliis Court ha.8 Jmiediction, tluit jurisdiction ought to bft 
exercised hy the whole Court or by a Cotirt appoinfod by the Chief Justice to 
yepresent the PuU 0»iu'fc and not by a Single Judge isxcidsing the Ordinary 
Original Civil .lurisdictiou of tha Oourt only. I t  seems further desinihle fctiab the 
matter should he hctird by tho Court, Ir, ia a xnutinr of somo novelty and m e 

importance. Tha courho thereforo I  propose to take is to refer tiiis application 
io the Chief Justice for his orders wish reference thsretOj and, if necossas’y, ajfter 
speaking to him, I  will mention the matter again in Const,

On June 12th 1908, the present Special Bench m s  appointed 
Ijy ihe Chief t[ustii3e to hear the applioation. , -

Mr. Morton (Mr, Chahramrti with himUa support of 
Buie. Among- the rules and orders of the fligh Court dealing*
•with the admission of attorneys, there is tio particular rule,
■wMch. proTides for the case, where the certifioate of admiesioa 
is refused on the ground that the applicant has not passed. tli&

6^
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' 1908 eiammation. 1 su’bmit this matter falls within ilio soopo of 
rule 132j and tMs Court kas jmisdiofcion. [Ikrapiui A, 0 . J .  

u m iB  OT referred to clauses 9 and 10 of tlio Oliarter.l The examiiiors
jPtTEKO

CatrsBBB wore appwnted by tlie Okief Justice iindor rule UO. I t  would 
be intolerable, if tiio Cliiel; Justice Iiad not tlio power to siipomse 
and control tho Board, The English Solicitors Act 1877 (4,0 aad 
41 Viet. ch. 25) Soctioii 9 provides for an appeal from tho 
refusal of a certifieafea of having passed the oxumination. TMs 
Oourt hae inhcronfi analagous power by the issue of an order 
in the nature of a •numdamm. I  ooiild not ask the Court to 
interfere with tho disorotion of tho examiners. But here, I  
Biihmit, the esaminors havo failed to exorcise tlieir disoretion. 
English Courts have iiitorierod witk tho action of' tke Uuiversities 

‘ in oonferxittg degrees. See Sliortt on Maudarnus, page 362, I  
witkdraw my complaint as rpgards question No, 1. Uuostioa 
No. 4 was useless and skould not have been p u t; in any case 
the answer was correot and complete. Question No. t> was un- 
reasoTnably difficult and unfair as none of tlie recognised text
books on Equity dealt with the case, otkerwise than ourworily, and 
tke question could only be answered by tho penisol of tho report 
of the case in 10 H. L. Gas. I  submit tiio petitioner skrald 
be allowed a re-examination in another paper in Equity 
■only.

Mr. OhJmmirii,, following, contended that in EnprUtid before 
tke Jxidicatttie Act 1873, the Court ka.d the power of aeleotlug 
attorneys. The Court kas inkeront jurisdiction, wkiek here is 
exercised by tke Chief Justioe. The Chief Justice delegates 
Ms antkority to tke Begistrar and others, but the absohita 
.power of examination lies in the Court. After tke Judicature Aô  
of 1873, statutory provision had to be made for the retenfeioa 
■of tkis power by tke English Court and this was done by sootion 0 
of tke Solicitors Aot of 3877. But in as much as tho Judioature 
Apt has no application to India, no suck statutory provi«ioa 'i® 
Jceoessary here.
‘ Thd Advocste-Oemml {M)\ Sinha) {M)\ witk bim) 
tke Board of BxarQiners. Under rale 116 no persoii can b# 
idmitted as an attorney without producing a certificate of iratijâ  
|)assed tke Final Bxamination. Buie i p  does not mabi® :
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jtMs Court to deal ■with, any application not provided for, but i m  
only mtli such, applications «s are provided for in the rules,
No provision is made in the rules for the case cl the examiners o?
.refusing a certificate of the candidate’s passing the examination. CfftrNBUE 
In  the matter o f  Qr(ilmn{l), where a similar opplieation was 
made on the ground that the papers in Criminal Law contained 
.questions on Englishi Criminal Law outside the scope of the 
^examination, it was held that the Oh.ief Justice could not dispense 
•with the rec[uirements of rule 116. The same was also lield 
in In the matter o f E m to K k h m  Dey{2). Although the Court 
may direct the examiners to exercise their discretion as in In  
the matter o f Uudra Narain i2o//(3) it will not interfere with 
their discretion, when once exercised. See Shortt on Mandamus 
:,pp. 2^0-264:, aaxA R y, Archhuhop of Gimterbunj{-i). IJnlosstlio 
exercise of discretion haa been arbitrary, unreasonable and impro
per, in which case the proper remedy would he under soction 45 
of the Specific Belief Act. The Court may interforo with the 
performance of merely ministerial duties by way of mandamus, but 
it will not interfere with the performance of duties invoiving 
Judicial or gMflge-judicial discretion. See The Queen y. GoUim{B) 
and Resi v. Indices of Kimj%toih[ )̂. Henco the Court will not 
enquire into the fairoess or uefairness of questions, or the sufS* 
oiency or insafficienoy of the anewerB to questions,

Mr. Ohakmmrt% in reply, Assaming that the discretion 
©xeroised by the examiners is gw^si-judicial, such exercise must be 
sound and not arbitrary. Eule 116 does not operate as an abdica
tion of his authority by the Chief Justice in favour of the Board 
of Examiners, but merely indicates the usual procedure. The 
applications in In the matter o f Qrahmn{i) and In the matter o f  
Krkto Kishore Deij{2) were misconceived and have no bearing oa 
the present facts. In the matter o f Rudm Narain Uoyî A) was not 
‘®''3fiatter under clauses 9 and 10 of the Charter, but under seotxoitt 
4 l ,o f  the Specific Belief Act and hence has no application, nor 

the cases of The Qimn v. OvUinsip) and Mm y.
Ming&ton{Q). The powers exercised by the Judges at Serjeant’s

(1) (1870). Unteported. (i) (1812) IS East 1X7- '
(2) (1900) TJnropoi'tca. (5) (1876) L. R. 2 Q. B. D* 80*
ii)  (1901) I. L. R> 23 0»le. 479, , (ti) 1902) 86 h. T. 589. . ^
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Inn (See JBx parte 8tewart{l) are by tho rules of this Oourt,, 
Tested in tlie CMof Justice,

Gar. ad'fh tuIL

llAMrmr, A. 0. J .  This in a Ilnlo on tbe examiners ap 
pointed to conduct the Gxamiiiiitioa for the adraiHsion oi attoriieyB .̂ 
to show caiiBG why the petiduher ruriio Okimder Datt, a caudi- 
dato at tho last examiimtioii, should not be granted a oertifioat©' 
that he has duly passed the liii.il Dxamiiiation. This Boneli baa- 
heea constituted undor ralo l ‘ 2̂ of tho Etilos of the Original Side.

Mr, Norton for the petitioB,ftr ImB argued that wo hav©- 
powers o i snpprvision over the Gsnminalioii for attotneya lutdar 
sections 9 and 10 of ilie Letters Patent of 1865 ; that wo liafO' 
iuWeiLt po¥«B corresponding to 1l>.(>se conferred hy the Eoglisli 
Solicitor’s Act (4.0 and 41 Yi.ct.niia, Chap. 2-*)) to revise tho pro
ceedings of the examiners appointed by the Chief Jiiatioe of 
this Court for the examination of candidates for adffiinsiuii as 
attorn eyKS; that in this particular case, we ought io oxerciBe tliesa- 
powers, as tlie q̂ iiestions 1 and 0 of the Equity papor 8f.it at, the- 
lagt examination were improper, and that we should therefore, 
either alter the marks awardt-d to the petitioner by the exainindt 
in Equity, or direct the examiners to examine the candidate 
again in the suhjeet of Equity.

The Advocate-Q-eneral for the examiners contends that w - 
haTe no such powers. He cites rule 110 of the Buies of the 
Original Side of the Court, anti Krges tliat, unless tho potitionei■ 
produces a eertifieate granted by the examiners under that rule, 
we cannot direct that he be enrolled as an attorney. Ht- 
further urges that Eule 138 in aooordauce with, which this Benofe- 
is ooDBtituted, does not enable us to deal with any applieatioii' 
not provided for, but only with sueh applications as are proTided' 
for in the rules. He does not cocteiid that, ̂ if the exft** 
miners appointed by the Chief Justice of th's Court dis» 
charge theu' duties in an aibitraiy, unreaponable, or imprOp^' 
wanner, there is no remedy, but tha* the proper course to' adop 
k  to apply under section 46 of the Specific Belief Act, wMok

( 1)  ( 1872) L .  B .  1 E x c li. 2 0 2 .
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-corresponds with the former protisions for tlie issue • of a 
mandamus, and'whioli procedure has not been followed in this 
case. He has further called attention to certain passages in 
•Shoitt on Mandamus and Prohibitiot), according to which a 
writ of this nature should not, wliere there is a discretion im- 
ĵ psed in any body, be issued to compel that body to exercise 
that discretion in any particular way, but only to compel the 
exercise of that discretion “ in a manner fair, candid and unpre
judiced ” and not “ arbitrary, capricious or biassed, much less 
w p e d  by resentment or personal dislike.” The learned Advo
cate General has also cited to us previous applications to this 
Court made by candidates for the examination, notably the appli
cations of WiUicmi Thomson Graham (I) in 1870, on which Chief 
•Justice Couch recorded as follows: “ The Chief Justioo cannot 
•dispense with the compliance by Mr. Graham with the rule of 
'(Jourt, which requires that no person shall be admitted as an 
attorney except upon production of a certificate of examiners,” 
-5ind the application of Krkto Kkhore Dcy (2) in 1900, in which 
the present Chief Justice declined to interfere.

I  am inclined to agree with the learned Advocate General in 
feis view as to our powers and duties in oocneotion with this 
'Snatter. But it is, I  think, unnecessary to express any definite 
opinion on this point. I  am convinced that on the merits the 
petitioner’s case is not one of hardship, that the examiners have 
act treated him unfairly, that as a foot he has not come up to 
-the standard required by the examiners, or to that attained by 
=&e other candidates for examination, to whom the examiners 
4ave granted certificates of passing.

I  would therefore discharge this Rule with costs.

190#

Ijr iHB 
MATl’BB Ot

P orno

I)WOT,

Kambini 
A. C. J .

.^KBTT J .  I  agree. • ^

,. WooDBOFfK The Court cannot by season of Btile i |6  
iif  the Original Side Rules dispense with the production of the 
-•eertifioat© therein mentioned. No appeal is given by those Bulep. 
fifomthe refusal of the maminers to grant such a. certifioate*, 

4 s  in the case of the oertifioate, as to oharaoter referred tO' 
’ (1) (1870) Unrejortoa, (2) (1900) Unreporka.
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1908 1 1 )̂ against wliioli m  appeal is  g ife n  By tli@
IHSHW ordliinry roiiiedy o! a persoiij v̂lio 1ms

kaotkop fiiilotl ut oiiG exnminatioii, is to go up for an,oilier, Xiio
GHumBji Ooiirfc lias tiras delogated to tlio Btiurd oC -fiKamiiKU's tt diecroiioii

Bot't, Hiakiiig any such uy.preHs reaoiTaiioa m wiw made by
WooDHoTFs section 0 of tliu Iijngliali iSoHoitora A ct (4l) uiid 41 Viot. U.

wliich provides iluii any poraoii, wlio has boon rofnsod a owtl- 
ficatej may oljoct to sucli refusal on meomit of tJio Jiaiuro m<I
difBoidiy ol tlio quoBtioii ox any otiior groiaid. TUo result ai
tho proYibioiis tliorefore, wliloU goYerii iliis (Jonrt, aro that it 
will not intorfei'o witU the oousoioutiouB exerclso by tho oxatniuors 
of tho disoieiion, which the Court baa ooafidcd in thorn. It 
does not EO'we'g'er follow that fcho Com’t has no eoatrol over those, 
whom it has appointed, to test the quaiifioatious of other% who 
seek to become its officers. The Court can compel tho* oxamk 
nersi as any other l3ody subject to its juriadiotion, to do itn duty. 
That duty is to eseroiso the disorotioii giveu and to o.toreiso it 
oousoleBtiously. li therofore thero is a I'efusal to oxereiso that 
<liecr©fcioiij the Court will direct them to do so. Or agalu, if tho 
disoretion is not oxeioised honestly aad conscientiously, the Court 
will inteifoie. It is not necessary to consider this (juesstion further̂  
as the present oaso is not of either of these kinds, It woidd b#,. 
enough to say that there having boon in ihia case a conseioniiouft- 
exercise of discretion, the Court will not anquiro into the grouadŝ  
on which it is based. Further, gyou if a oaso for interferoao#- 
is made out, the Court will not diroet the examineis to oxeroisft 
&eir discretion in a partionlar way. , It will not say to them, 
(to use the language of one of the eases cited) “ approYO what w& 
approTe and say what we say." The Court will not asaume tb©ir 
funetions, but direct their exercise. I think it however desirablQ- 
to deal with the case on the faô Sj because tho charges ijaadt 
against the fairnees of the examination have not been Bjadt- 
out and the application, eren if sustainable in law*fail® itt ffi/ 
opinion on those facts. The questionŝ , which baTe been objeĉ ei. 
tOj are numbers 1, 4, and 6 in the Eĝ uity paper* The 
submits thfit the firat question  ̂is# so. yaguely isnd Ipoteljl 
worded as t<) make it difficult, for the candidates to indieesto||i 
what is wanted by tl̂ e examiner/’ As | f-tftatteif of la^ tl^



petitioner understood the question well enoiigh to secure 18 
mar!ks out of 20. He next alleges that the examiner awarded him 
no marks for question 4, though ihe answer was correct. As Mmmow 
a matter of fact he did obtain marks, hut not as many as ho chitkbbb 
thinks he ought to have got, booause his answer was iiieoiuplete,
The answer gave a special exception enacted by the Settled Land woobbosm 
Acts, which have not been extended to this country, where the old" J* * 
rule of Chancery is still iu force that the equitable tenant for life 
is not entitled to the custody of the title deeds. It was subse
quently suggested that this question was not auiSoiently explicit 
to be understood. I t  was however understood by four out of the 
seven candidates, three of whom obtained full marks for it and the 
fourth secured 15 marks out of 20. Lastly the sixth question is 
complained of as being “ unreasonably difficult and unfair.”
I t  is a fact that none of the candidates answered it. The first 
portion, of this question might I  think have been answered from 
the reoognised text-books. I t  may be that the second portion 
sets'a somewhat high standard, but that is a matter for the exa- 
ffiiner and what we should have to look at, if we were to go into 
the question at all, is the paper as a whole, and to see whether the 
candidates had a fair opportunity of shewing their qualifioations,
I'arther, it is to be noted that the petitioner wholly failed to 
siBoure marks for the second and. third questions, against which no 
exception is taken. Had these been answered the point now* 
before us would not have arisen, as the applicant would then hate 
qualified in the Equity paper. Lastly I  may point out, that ths- 
case of the. applicant is not otherwise merifcorious, for it appears 
that he secured pass-marks only, in two of the subjects and only
6 and 6 marks respectively more than pass-marlcs in two of 
the other subjects.
. 1  think therefore a oerfcifioate was rightly refused. The ap- 
Êoatieti fails on all grounds and I therefore agree thafe th®»

Sul© should be d^harged with costa.

Mu,k dkoJm pd,
Attowey for petitioneic; *1 G. BuiU
Attorney for Board of Examiners; Ghttmkr,

c, .
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