TOL. X3XV.] CALOUTTA SERIES,
SPECIAL BINCH.

Bofore Hon'bde My, B. F. Rampint, Acting Chicf Justice, My, Justice Breit
and Mr. Justice Woodyoffe,

IN THE MATTELR OF PURNO CHUNDER DUTT.

Attorney—Attorneys, final evamination for admission of—IRules and orders of
the High Court, Rules 116, 117, 118 and 132—Boerd of Hraminers—Juris-
dicﬁon——C‘ert@/ieate—-—Solicitbm Act, 1877 (40 and 41 Vict. ch. 25} 5, 9
Special Beneh,

An application by a candidate against the refusal of the Board of Examiners
for the Attorneyship Examination to grant him a certificate of his having passed a

Finol Examination, should be made to a Special Bench constituted hy the Chief
-Justice.

The application rofused on the werits of tho cse.

Per Woodroffe J.: By rule 116 of tha Rules and Orders of this Court, discre-
tion hes been delegated to the Boaxd of Examinars without any expross resorvation
s made by 5. 9 of the Hnglish Solicitors Act of 1877. The Court will not inter-
fere with the exorcise by the Examiners of the discretion confided in thew, unless
the' Examiners refuse to exerciso that discretion, or do not exercige that diseretion
honostly and conseientionsly.

Teux petitioner Purno Chunder Dutt, an articled clerk, presentod
bimselt as & candidate at the Final Examination for the admis-
sion of attorneys held in Febraary 1908, hut failed to satisty
the Examineis, and on the publicatiou of the result of the examing.-
tion on the 14th March 1908, it was found that he had “failed.
From enquiries made, the petitioner discovered that he had passed
in five out of the six papers set in the examination, but had failed
in the paper in Kquity by 25 marks, FEach paper carried 160
marks, and a candidate had to obtain 90 marks in each to pass.
On the 20th March 1908 Purno Chunder Dautt petitioned the
Board of Examiners to assign to him proper marks for his answer
to question No, 4 of the Equity paper, to strike out question
No. 6, and to assign the 20 marks allotted to it fo all the
examinees. The Board rejected the petition ‘and refused the
petitioner’s subsequent application for a copy of the grounds for
their decision,

# Ordinary Original Civil Jurisdiction,
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Thereupon on May 21st 1908, the petitioner applied for,
before Woodroffe J. tho Senior Judge on the Original Side, and

MATIER 0% ohinined o rule against the Board of Kxuminers to show ocause,

Porxo

Onwbna why they should not produce the question paper in Bquily, as well
Doz

as the answers of the potitioner thercto for thoe inspectivn of the
Court, and why the Court should nof look over the answer of the
potitioner to question No. 4, and why, if the Court should be of
opinion thet tho said answer was corvocl and acooxding to lnws.
the Court shonld not givo the petitionor and dircet the Examiner,
to give tho petitioner proper marks thercfor, and why the Court
should not direct the fxaminers to strike out tho questions Nos, 1
and 6 and to award the marks reserved therefor to the potilioner
or to distribute their marks over the other questions in the
poper and thus proportionately fo raise’ the marks already
awarded to the potitioner, and why, in the event of the Court
being of opinion in examining the answers of the petitioner, or
on the marks of the questions Nos. 1 and 6 being awarded to
the petitionor or distributed, that the petitioner had passed in
Baquity, the Court should not direct tho ¥xaminers to csrtify
that the petitioner had duly passed the Final lxaminaion,

and why the Court should not make such other order as fo the-
Court may seem meet.

The paper in Kquity consisted of eight questions including : ==

1. What aro the muain proswnptions as to instruments on
investigating o title as rogards—Reoouveyances, slamps, matters
of fact and purvivorship. 4. Ais an equitablo {ensnt for life,
Ishe entitled to keep the tille deeds? 6. Whatis the main
proposition involved in the case of Holroyd v. Mersiall and
what was the main objection urged by the respondent ?

None of the six candidates, who presented themsolves at the
examination, obtained the requisite pass-marks in the Equity
paper. The petitioner obtained the following marks in the paper
No. 1, 18 marks, No, 2 nil, No. 3 nil, No. 4, 5 mdrks, No. 5, 15,

marks, No. 6 nil, No. 7, 15 marks, No. 8, 16 marks, out of 20
marks for each question.

The rale came on for Loaring on June 1st, before Woodroﬁe T ”
aa the Senior Judge on the Oxiginal Side,
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The Advocate-General (Mr. Sinka) (Mr. Morison with him)
for the Board of Examiners, showing cause against the rule, took
the preliminary objection that the matter could mot be disposed
of by a single Judgoe sitting on the Original Bide, but that rule
118 of the Rules and Orders of the High Court applied and
the applicaticn should be heard by two or more Judges, whom
the Chief Justice should appoint for that purpose.

Mr. Novtow (Mr. Chakravarti with him) for the petitioner,
contended that rale 132 of the Rules and Orders applied and
that the Scnior Judge on the Original Side had jurisdiction to
entertain the application,

‘Woonrorre J. I doubt whethor sitting hiere as n single Judge on the Original
Side, T have jurisdietion to entertain an application of this nature, Ttis said I
have, and that the cuse comes within Rale 132, but T.do vol think thut is the proper
congtraction of that rule, Itiscontonded on bebull of the applicant that the
meating of that rule is thut any application nat expras-ly provided for by the other
rules msy be mude under it This application is not ove speeilleally provided For by
the rules ag is the case of the cortificato roferred to in rule 117, as vegnrds which
rule 118 admits of a pulition to the Chief Justice. In my opinion the merning of
rule 182 is not thut contouded Lor, bub it is that if any application may be made
nnder the rules, but those rales do nob provide specifienlly as to the Coust or Judge,
to whom such applieation may be wade, then the spplication may be twnde to the
Judge or Senior Judye exercising the Ordinnry Original Civil . Jurisdiction of thm
Court,

T Qesire to sy nothing ot the prosent moment as to the merits of the rule,
which hes nob yot besn beard befove me, or as to whether the Couvt hes jurige
diction, I thiuk, if this Court hus jurisdiction, that jurisdiction ought to be
exercised by the whole Cuurt or by o Conrt appuintd by the Chief Justico to
represent the Fu'll Coms$ and not by a Singlo Judge esercising the Ordinary
Original Civil Jurisdiction of the Court only. It seens Further desirable thal the
mabter should be heard by the Court, It is o watler of some novelty and one
of importsnce. The course thereforo I propose to take is o refer this applieation
to the Chiof Justice for Liv orders wish rveference therete, and, if necessary, after
speakmg to hiw, T will mention the matter again in Coutt,
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On June 12th 1908, the present Special Bench was appomted. .

by the Chief Justive to hear the applioation.

Mr. Nortan (Mr, Chakravarti with him) in support of ':ﬁm' }

Rule. "Among the rules and orders of the High Court dealing
with the admission of attorneys, there is mo particular rule,

which provides for the case, where the cerlificate of ad mission.

35 refused on the gmund that the applicant Las not passed t'h&
83
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exomination. I submit this mabter falls within tho scope of
rule 182, and this Cowrt has jurisdiotion. [Rampiai A, C. J,
referred o clanses 9 and 10 of the Gharter.] The examiners
were appointed by the Chief Justice nnder rule 110. It would
be infolerable, if the Chief Tustice had not the powar to supervise
and oontrol the Board, The Tinglish Solicitors Act 1877 (40 and
41 Viet. ch. 25) Section 9 provides for an appeal from the
refusal of o certificate of having passed the examination. This
Cowt has inherenf analagous power by the issue of an ovder
in the nature of a wandamus. T oould not ask the Court to
interfere with the disorction of the examiners. Dub here, I
pubmit, the examinors have failed to exorcise their dircretion.
English Courts have interfered with the action of the Universities

"in conferring degrees. Seo Shortt on Maudamus, page 852, I

withdzaw my complaint as regards question No. 1. Question
No. 4 wasuseless and should not have been put; in any case
the answer was correct and eomplete. Question No. 6 was un-
reasonably difficult and unfair as none of the recognised toxt-
books on Fguity dealt with the cuse, otherwise than cursorily, and
the question could only ho answered by the perusal of the report
of the case in 10 . I. Cas. [ submit the petitioner should
be allowed a re-examination in another paper in Wquity
-only.

Mr, Chekravarti, following, contended that in England before
‘the Judicature Act 1873, the Cowt had the power of seleoting
attorneys. The Court has inherent jurisdiction, which here is
exoroised by the Chief Justice. The Chief Justion delegates
his authorify to the Registrar and others, hut the absoluta
jpower of examination lies in the Court. After the J udicature Ack
of 1873, statutory provision had to be mads for the retention
of this power by the English Court and this was done by seetion 9‘
of the Solicitora Aot of 1877. But in as much as the J udwatw‘e‘
Aot has no application to India, no such stzxtutory provmon i8
riecessary here.

Ths Advocete-General (M. Sinka) (My. Morison with him) fox.
the Board of Examiners. Under rule 116 no person can be~
admltbed as o aftorney without producing a certificate of havmg(
passed the Findl Examination. Rulo 132 does not ‘enable.
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thiy Court to deal with any application not provided for, but
-only with such applications as are provided for in the rules.
No provision is made in the rules for the case of the examiners
yofusing a certificate of the candidate’s passing the examination,
In the matter of Graham(l), where a similar spplication was
made on the ground thaf the papers in Criminal Law contained
.questions on English Criminal Law outside the scope of the
-examination, it was held that the Chief Justice could not dispense
with the requivements of rule 116. The same was also held
iin In the matter of Kristo Kishere Dey(2).  Although the Court
may direct the examiners to exercige their discretion as in In
the matter of Rudra Nurain Roy(8) it will not interfers with
their disoretion, when once exeroised. Ses Shortt vn Mandainus
pp. 260-264, and & v. drchlishop of Cunterbury(d). Unless the
exercise of discretion has been avbitrary, unreasonable and impro-
per, in which case the proper remedy wounld be under seotion 45
of the Specific Relief Act. The Court may intexfore with the
‘performance of merely ministerial duties by way of mandamus, but
ib will not interfere with the performance of duties involving
indicial or gquasi-judicial discretion., See The Queen v. Collins(5)
and Rew v. Justices of Hingston(6). TILence the Court will nof
enquire info the faircess or unfaivness of questions, or the sufli-
ciency or insufficiency of the answers to questions,

Mr. Chakravarti, in reply. Assuming that the diseretion
exercised by the examiners is quasi-judicial, such exercise must be
sound end not arbitrary. Rule 116 does not operate as en shdica-
tion of his authority by the Chief Justice in favour of the Board
of Examiners, but merely indieates the usual procedure. The
applications in Tn the matter of Qrakem(l) snd In the satter of
Krigto Kishore Dey(2) were misconceived and have no bearing on
the present faots. JIu the matéer of Rudra Nerain Boy(8) was neb
‘@ 'thatter under olauges 9 and 10 of the Charter, but under section
40:0f the Specific Relief Act and hence has no application, nor
-have the cases of The Queen v, Cultins(5) and Rew v. Justioes of
Kingston(6). The powers execcised by the Judges at Berjeant’s

(1) (1870) Uneported, (4) (1812) 15 Bast. 117, -
{2) (1900} Unreported, ‘ (6) (1876) L. R.2 Q. B. D, 80«
{3) (1901) LL, R, 28 Cale, 479, (6) 1902) 86 L. 1. 589,
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Inn (Ree Ba parte Stewari(1) are by the rules of this Court,
vesbed in the Chief Justice,

Cur. adv, vulf,

Rawring, A, C. J. This is a Rule on the examiners ap
pointed to conduct the oxamination for the admission of attorneys,
to show cause why the petitivner Lurno Olunder Duté, o candi-
dato at the last examination, should not be granted a certificato.
that he has duly passed the final cxamination. This Bonch has.
been constituted nnder rule 132 of the Rules of the Origival Side.

Mr, Norton for the petitioner Les argued that we have
powers of supervision over the oxamination fur attorneys under
sections 9 and 10 of the Letters Puatent of 1865 ; that we have
inherent powers corresponding to those conferred by the English
Solicitor’s Act (40 and 41 Victoria, Chep. 25) to revise the pro--
ceedings of the examiners appointed by the Chief Justice of
this Court for the examination of candidntes for admission ag
attorneys ; that in this particular ease, we ought fo oxercise these
powers, as the questions 1 and 6 of the Equity papor sof af the
Inst examioation were improper, and that we should therefors,
either alter the marks awarded to tho petitioner by tho examiner
in Equity, or direct the examiners to examine the candidate
again in the subject of Equity.

The Advocate-Greneral for {he examivers contends thet we-
have no such powers, Ho cites rule 116 of the Rules of the
Original Side of the Court, and urges that, unless tho potitionex-
produces a certificate granted by the examiners under thet rule,
we cannot direct that he be enmrolled ss an attorney. He-
further urges that Rule 132 in acoordance with which this Bench:
is constituted, does not enable us to deal with any application
not provided for, but only with such applications as are provided:
for in the rules, e does not contend that, if the exa-
miners appointed by the Chief Justice of this Court dis~
chorge their duties in ap arbitrmy, unreasonable, or improper:
manner, there is no remedy, but the! the proper conrse to adoph
is to apply under section 45 of the Specific Reliof Act, whioh

(1) (1872) L. R, 7 Exch. 202
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gorresponds with the former provisions for the issue of a
-mandamus, and -which procedure hag not been followed in this
-case. He has further called attention to certain passages in
Shortt on Mandamus and Prohibition, according to which a
writ of this nature should not, where there is & discretion im-
posed in any body, be issued to compel that body to exercise
that diseretion in any particular way, but only to compel the
-exercise of that discretion “in a manner fair, candid and unpre-
;judiced” and not ¢ arbitrary, capricious or biassed, much less
warped by resentment or personal dislike.” The learned Advo-
cate General has also cited to us previous applications to this
‘Court made by candidates for the examination, notably the appli-
-oations of Willimn Thomson Grakam (1) in 1870, on whioh Chief
-Justice Couch recorded as follows: ¢ The Chief Justice cannot
dispense with the compliance by Mr. Greham with the rulo of
Qourt, which requires that no person shall be admitted as an
attorney except upon production of a cerlificate of examiners,”
and the application of Kwriste Kishore Dey (2) in 1900, in which
the progent Cbief Justice declined to interfere.

I am inclined to agree with the learned Advocate General in
his view a8 to our powers and dulies in connection with this
matter, But it is, I think, unnecessary to express any definite
opinion on this point, I am convinced that on the merits the
petitioner’s case is not one of hardship, that the examiners have
zot treated him unfairly, that as a fact he has not eome up to
the standard required by the examiners, or to that attained by
ithe other candidates for examination, to whom the eyominers
‘have granted certificates of passing.

I would therefore discharge this Rule with costs,

-Barrr J. T agres.
Woonnomz J. The Court cannot by reason of Rule 116

fﬂf the Original 8ide Rules dispense with the production of the
«gertificate therein mentioned, No appeal is given by those Rules

91

1508
St
Iy TR
MATTRE OF
Ponryo
CuuNprn
Dy,
RAMPINY

A, O J.

from the refusal of the wxaminers to grant such a certificate,

@6 in the case of the certificate as to oharacter referred to.
"3 (1) (1870) Unyeportad, (2) (1900) Unreported.



922

1908
[

I 1w
MATTIR OF
Vorxo
Crusngy
Durr,

—

WOOD]’(()F}@K

»

CALCUTTA SERIES. [VOL, XXX¥,

in Rule 117, against which an appeal is given by the
following Rulo. The ordinary remedy of « pexson, who hes
fuiled at one examination, is to go up for avolher. 'The
Clourt has thus delegated to the Beard of Examiners o diserction
without making any such wrpress reservabion as was made by
section O of the Fnglish Solicitors Act (40 and 41 Vieh. (1. 28),
which provides that any porson, who has boen refused o ocurtis
flente, may olbjoct to such rofusal on account of the nalure and
diffieully of the question or any othor grownd.  Tho result of
the provisions thercfore, which govern this Cowt, aro that it
will not intorfere with the couscientious exerciso by the oxaminers
of the discrotion, which the Court has confided in {hem. It
does not, however follow that the Court has no control over those,
whom it bas sppointed, to test the qualificutions of others, who
seek to become its officers, The Court can compel tho' oxami«
ners, 8s any other body subject to its jurisdietion, to do its duty.
That duty is to exercise the diserction given and to oxoroise if
consclentiously. If therefors there is a refusal fo oxercise that
discretion, the Court will direct them to do so, Or aguin, if the
disoretion is not oxercised honestly and conscienticusly, the Court
will interfere. If is not necessary to consider this quastion further,
a8 the present onse is not of cither of these kinds, It would be.
enough to say that there having boon in this case & consclentions
exercise of discretion, the Comt will not enquire into the grounds,
on which it is based. IPurther, even if a case for interferenoce
is made out, the Court will not diroet the examiners to oxercise
their digeretion in a porticular way. It will not sey to them
(to use the language of ome of the eases cited) “ approve what we
approve and say what wo say.” The Court will not sssume their
functions, but direct their exercise. T think it however desirable
to deal with the cmse on the facis, because the charges made
sgainst the fairness of the examination have mot heen made:
out and the spplication, even if sustainable in law, fails in my
opinion on those facts, The questions, which have been objected
to, are numbers 1, 4, and 6 in the Equity paper, The petition:
submits that the first question  iseso vaguely snd loosely:
worded as to make.it dificult, for the cendidates to understandd
whet is wented by the exeminer.” As a~matter of fack tha
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petitioner understood the question well enough to seoure 18
marks out of 20, He next alleges that the examiner awarded him
no marks for question 4, though the answor was correct. As
a matter of fact he did obtain marks, but not as many as ho
thinks he onght to have got, becanse his snswer was incomplete.
The answer gave a special exoeption enacted by the Settled Land

Acts, which havoe not been extended to this country, where the old”

rule of Chancery is still in force that the equitable tenant for life
is not entitled to the ocustody of the title deeds. It was subgses
quently suggested that this question was not sufliciently explicit
to be understood. It was however understood by four out of the
geven candidates, three of whom obtained full marks for it and the
fourth secured 15 marks out of 20, Lastly the sixth question is
complained of as being ‘“unressonably difficult and wonfair.”
It is & fact that none of the candidates enswered it, Tho finst
portion of this question might I think have been answered from
the revognised test-books. It may be that the second portion
~ sets a somewhat high stendard, but that is o matter for the exa-
miner and what we should bave to look at, if we were to go into
the question at all, is the paper as a whole, and to see whether the
candidates had a fair opportunity of shewing their qualifications,
Further, it is to be noted that the petitioner whelly failed to
sbotire marks for the sscond and third questions, against which no
excoption is taken, Had these been answered the point now
before us would not have arisen, as the applicant would then have
"qualified in the Equity paper. TLastly I may point out, that the
case of the applicant is not otherwise meritorious, for it appears
that he secured pass-marks only, in two of the subjects and only
6 and 5 marks respectively more than pass-marks in two of
the other subjects.
.. I think therefore a certificate was rightly refused, The ap-
“lication fails on all grounds aud I therefore agree that the
Rule ghould be discharged with costs,

o ‘ - Ruls disclmrged.
Attorney for petitioner : J. ¢, Dutts
- Attorney for Board of Examiners : @. C. Chunder.,
3 e
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