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CIVIL RULE.

Before the Hon'tle Mr. R. F. Rumpini, Acting Chlicf Justice and

Mr, Justive Ryves.

HEM CHANDRA RAY 108
p May 29,

ATAL BEHARI RAY.*

"Oritminal Procedure Code (et V of 1898), 5. 470—Jurisdiction of High Court
Cinil jurisdiciion—Civil | Procedure Code (det XIV of 1982), s 622—
Charter Act (24 and 25 Tiet. C. 104), s. 15—Nature of Migh Courd’s
revisional jurisdiction—COriminal proceedings, stay of, pending civil appeal
—Btay not justifiable, when it wonld defeat ends of justice.

Whero the District Judge lLas initiated proccedings under s 476 of the
*Crimingl Procedura Code,—

Held, fist, that it is doubtful, if the High Court exerciying civil jurisdies
“tion has power to stay the criminal proceedings ;

Held, secondly, that the provisions of s, 15 of the Charter Act of 1861 do nob
appear to give the High Court power to interfero it the case ;

Raj Bumars Debi v. Bama Sunderi Debi(l) followed.

Held, thirdly, that the High Court must have rogard to the sature of
the vevisional jurisdiction and must net allow what would virtually be an appeal
from the order ; ‘ ‘

In re Alamday Husain(2), followed in principle.

Held, lastly, that when on the evidence in & case, the Court below is of opinion
that it is in the highest degree desivable that the enquiry should be condueted both
“in the interests of justice ss well as of the accused and of all parties coneerned
08 speedily a8 possible, the High Court would not be justified in staying proceed~
:ings, merely becaunse a civil appeal from the judgment, out of which the cximingl
proceedings were initiated, 35 pending in the High Court,

I re Bal Gangadhar Tilak(3), followed,

Oy Buce,

‘This was a Rule obtained by the petitioners to show cause, why
“the order of the District Judge of Murshidabad sanctioning: pro- .
-geoution of the petitioners under s. 193. of the Indian Penal Code

* Civil Rule No. 1587 of 1908, ngalnst the Order passed by O, E. Pittar, ‘
District Judge of Marshidabad, dated the 76h Mareh 1908,
(1) (1696) I L, R. 23 Cale. 610, (9 (1901) I L. R, 23 AL 249,
(3) (1902) I. L. R. 26 Bom. 786, '
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should not bo seb aside, or why the eriminal procoodings should
ot be stayed ponding the disporal of the appeal in the probats
eago.  The petitioner No, 1 and fwo othors opposed tho applioa-

tion for probate by the opposito party here of n will allogud

to have been executed by one Anandamayce Dobon.  Potitionens

Nos. 2 ond 3 woro examinod in that probute case a8 witnoesses

on behall of the objectors. The Distriet Judge disallowed the

objections of the ohjectors and granted tho probate asked for aud

took proceadings under s 476 of the Uriminal Prosodurs Code

against tho pelitioners and eallod upon them’to show eause why

they should not bo proseeuted undor s. 193 of the Indian Pensl

Code. The objoctors filed an appeal to this Cowrt almost ime

mediatoly agninst the ordor of the Distriet Judge granting
probate. Laber on the petitioners, in showing cause against the

proceedings initiated undor s. 476 of the Criminal Procodure Code,.
agked tho Distiict Judge to postpone directing tho prosceution,

pending the appeal to the High Cowrt, The Distriot Judge

found ogaingt the petitioners on the morits of the oase and
refused to postpono further proceedings, holding that the ends

of justice would be defeated by postponement in such cases or

by trial by sny other officer,

The Senior Government Pleader (Baby Ram  Charan Mitra)
showing cause said that the application, upon which the Rule was
obtained, was evidently under s. 622 of the Civil Prosedure Code,
Here the District Judge had no doubt jurisdiction to order proges
cution. Therofore s. 622 has no application. The High Court on

- the civil side cannot stay oriminal proceedings: Rej Kumaré
-~ Debi v, Bama Sundard Debi(L) and In the maiter of the petition of

Ramaprased Hazra(2). See also In e Bal Gangadhar Tilak(3).
The High Court should not interfere in such cages and has no
jurisdiction to revise the order: In the matter of the Petilion of
Bhup Kunwar(4) and Packai Ammal(5). It is only the Civil
Bench that has jurisdietion in such a onge, if at all: Kali Prosad
Chatterjee v. Bhuban Mohini Dasi(6).
ings would defoat the ends of justice.

(1) (18%) I I B, 23 Cule. 610.  (4) (1003) . L, R, 26 AlL 249,
(2) (1866) B, L. B, F. B. Vol 426, (5) (1902) L. L. R. 26 Mad. 189,
© (8) (1902) I L, R, 26 Bom. 785, ' () (1908) 8 C. W, N. 78,

An order staying proseed-
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Mr. A. Chandhuri (Babu Jadw Nath Kangital with him) in
support of the Rule. The Iigh Court hes every power to inter-
fere and has as a practico ofithe Court always done so.  While an
appeal is pending, it is not proper or safe {o order a prosecution,
for the Appellate Court may belisve tho appellants. An order
of stay would be the best course, and the High Court may revise
or revoke the ovdex: T the matler of the petilion of Khepw Nath
Sikdar v. Grish Chunder Mukerfi(1), Chaudhari Mahomed Isharul
Huq v. Queen-Empress(2), Queen-Empress v. Srinivasaly Naidu(3),
Ram Olavon Singh v. King-Emperor(4), and Jadu Lal Sahu v.
Lowis\5). See also Mahomed Bhakkw ~v. Queon-Empress(6). If
g 622 of the Civil Procedure Code does not apply, this Court
may proceed under s, 15 of the Litters Patent.

Cur. ad, rull.

Rawmrpixy, A, C. J. axp Ryves J. In probate case No. 101
of 1907 before the Disiriet Judge of Murshidabad, the present
petitioners, among others, opposed the grant of probate. The
District Judge, after hearing the evidence of both parties, held
that the will propounded had been duly executed and that Hem
Chandra Roy, Adhar Chandra Mandsl and Sarat Sardar, the
petitioners, had conspired to prevent the grant of probate and had
given false evidence in furtherance of that conspiracy.

He, thereupon, under the provisions of section 476 of the Code
of Criminal Procedure, called on them to show cawse why they
should not be prosecuted for perjury; with the result that he
directed their prosecution under seotion 198 of the Indian Penal
Code in respeot of statements made by them, which are set out
in his order, . :

*"The order of the District Judge granting probate was passed
- on the 7th March 1908, An appeal against that order was filed

in this Court on the 16th Mazch 1908 and is still- pendit,

On the 4th May 1908 the present petitioners obtained a rule

(1) (1889) I L. B, 16 Calo. 730, (4) (1906) 5 C. L, J, 238, ‘
(2) (1892) L L, R, 20 Csle. 349, (6) (1907) 1. L. R. 34 Calc. 848,
(3) (1897) L. L. B, 21 Mad, 124, (6) (1856) 1. L. R. 28 Calc, 582,
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ealling on tho learned Distriet Judge of Murshidabad to show
canse why his order under section 476 of the Criminal Procedure
Code should not bo set asido or wly tho proceedings should not ba
stayed pending the disposal of the appeal in the probate cuse.

The rule hus come bofore us for disposal and woe have heard
Leamned counscl on botl sides.

A lurgo numbier of reported casos have been cited to us on both

sides on tho question whether we have power to interfore, either
in eriminal or ¢ivil revision, with the orders of a subordinate
eivil oonrt passed undor section 476 of the Oriminal Procodure
Code: but, in the view which wo tuke in this case, it i3 unneces-
sary to rofer to them. Tho rule ite-1f was granted by a Beuch of
this Court exercising oivil jurisdiction ; and the application itself
purports to be for “civil revision.” We think thab it is clear
that, if we can interfere only under the provisions of sestion 622
of the Uivil Procedure Code, then no case has lieen made out {or
interferenco. It is manifest that the learned District Judgo had
jurisdietion to pass the order, and it is nob cven alleged that there
was any matorial irregularity in his procedure, though, it is
suggested, that as an appeal was pending against Lis order
granting probate he should, in the oxerciso of a wise discrotion,
have postponed the enquiry under section 476, till that appesl had
been decided. My. Chaudhuri, howevor, contends on bohalf of the
petitioners that we hawve powor ab least to stay proceedings, if not
under section 622 of the Civil Proceduro Code, then under section 15
of the Cowrt’'s Charter of 1861 or under the revisional power
provided by the Code of Criminal Procedure, and he has asked us
4o trest his applicstion as one under the Criminal Procedure
Code, .

‘We are sitting hereas o Bench exercising Civil jurisdiction
and it seems diffioult to accede to his request, even assuming that
the order in this cage is opén to revision on the ecriminal side,
In Rej Kumari Debi v. Bama Sundari Debi(1), it was held by one
of the members of the present Bench that “the provisions of
soction 15 of this Court’s Charter of 1861 would not seem to
give us power to interfere” in a similar case. Bub assaming,
without however deciding, that we bave power to stay these

(1) (1896) I. . R. 23 Cale. 610, ‘
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proceedings under one or other of the sections, to which we have
been referred, wo do not think we should ivterfere in this case.

918

1908

Lempad
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Tho leorned District Judgo, who had the benofit of secing Cupvoms

and hearing the witnesses has como, ou the ovidence boforo him,
to the deliberato conclusion that these petitioners have commifted
perjury, and las taken upon himself the responsihility of
directing their prosecution. That being so, it is expediont
for the ends of justice that the trial be held with all possible
despatoh, while the facts deposed to by the witnesses on both sides
are as fresh ag possible in their memory. In the case of Alumdar
Husain(1) Strachey CJ. observed at page 251 of the report
“It hae been held by this Court that the High Cowt has power
in revision to set aside an order passed by a subordinate civil,
oriminal or revenue court under section 476 of the Codo of
Criminal Procedure, and I assume that this view is eorrect. Still
one must have regard to the nature of the rovisional jurisdietion
and must not in o ocase arising underscction 476, any more
than in any other case, allow what would virtually be an appeal
from the order of the Court below. Tho condition of his
acting under section 476 is his forming tho opinion that there was
ground for enquiring into an offence referred to im section 195.
The test is his opinion and nut the opinion of any superior Court :
and, if he has formed a real opinion to the effect stated, ho hns
power to aoct under the section.........cven though another Court
may think the opinion erroneous.....c....... LThe opinion spoken
of in section 476, no doubt, is a judicial opision founded on
evidence. If such an opinion has been formed, this Court ought
not in revision to interfere merely on the ground that it disagreos
with it : the case must go on.”

We would also refer to the observations of Crowe and
Batty, JJ., In re Bal Gangadhar 1ilek(2), which wis a very
similar oase to the present one. Ini that case the Iligh Comt was
moved under-section 439 of the Criminal Procedurs Code to stay
proceedings in a prosecution for perjury, which had been instituted
by an order of a Civil Court under section 476. Their Lordships
observed : “ It is not contended that the order (i.e. under seotion
476) is incorrect or illegsl, and the only ground on which its

(1) (1901) X, L, R, £3 A1l 249, (2) (1902) 1. L. R. 26 Boa, 785,
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1008 proprioty is impugued is that it directs an enquiry into cortain
T alleged offonces while, as a matter of fact, o civil appeal is
Gﬂai?ﬂ pending. ‘The Cowrt, if such an offence as is deseribed hag been
K committed before it or is brought to its notice in the course of a
Bfﬁifm judiciel procceding, is justified in taking immediate sotion ; and
RaY. it seems to us in tho highost degres degirable that the enguiry
should be conducted both in the interests of justice as wcll as of

the acoused and of all partios concerned as speedily as possible.”

The lenrned Distriot Judge in this case was asked o postpone

passing orders under section 476, until the disposal of the appeal
in this Court. In our opinion he kas given good grounds for
toking immediate action. 'We therefore discharge the rule with

costs. ‘
Rule discharged.



