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Before the Mon hie Mr, M, F . Ramplni, Acting O hicf JhsUoe and 

M r. Justice M pes-

HEM CHANDRA EA Y
D.

ATAL B E H A R I E A T .*

Crimiml T rocdure Code {A o iF o fl8 9 S ),s .4 7 G —Jiim dioU onof Sigh Com't 
Civil jurudicU on~Cm l \Procedvre Code {Act S I V  o f 1882), s. C2S— 
Charter Aot (24 ami 25 Viet. 0, lOi), s. W—Nahire o f  E igh  Court’s 
rem iom l Jurisdiction—Criminal p'oceedinjjs, dajj o/, pending civil appeal 
~~'S(a  ̂not jiisiifiahle, ioJien it would defeat ends o f  judioe.

Wliero tl)0 Dietrict Judge has initiated procoedhiga under b. 47C of the 
• Criminal Procedure Codoj—

JS'eU, first, thafi it 3S doabtfiil, i f  fclie E% b Coui't e m ’dBing'civil Jimsdic* 
"tioii has power to etay tlja criminal pi'ocoediiigs ,•

Meld, secondly, that the provisions of s. 15 of the Chartor Act of 1801 do «ofc 
appear to give the High Court power to intorfero itUhc ease 3 

JSaJ Mmcfri DeM v. Bmna Sttndari Dshi{l) followed.
Meld, thirdly, that the High Court must have regard to tho nature of 

■the rsviBiotial Jurisdiction and must net allow wbut would virtually be an appeal 
from tho order;

In  re Alamdar E nain ^ ),  followed in principle.
M M, lastly, that when on the evidence in a case, the Court below is of opiaioa 

that it is in the highest degree desirable that tho enquiry should be conducted both 
in the interests of juBtice as well as of the accused and of all parties concernei 
as speedily as possible, the High Court would not he justified in staying proceed” 

•ings, merely because a civil appeal from the Judgment, out of which the criminal 
proceedings were initiated, is pending in the High Court.

Jn re S a l Qmgadhar TUahi^), followed,

,Q im  E ule.
This was a Eule obtamed by the petitioneirfitQ sliow oatise, w k f ' 

J/he order of *tli6 Distriot Judge of Mwielxidabad 
“seottiion of tlie peiitioners under s. 198 of ttie Indian Penal Code

*  Civil Buie No. 1587 of 1908, against the Order passed by 0 . 1 .  Pittar, 
District Judge of Marshidabad, dated the 7th March 1908,

(1) (1896) I. L. E , 28 Calc. 610. (2) (1901) I  L. E. 23 All. J349.

(3) (1902) I . L . B. 26 Bom. 785.
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shoiiltl not be set aaicle, or why tlie orimmal proooodhiga sliould 
Bot 1)0 fitayod iioiidiBg tlie disposal ol ilio ap|toal in tho prubato 
caso. Tho potitionor N o. 1 and two oiliors opposed tlio applioa- 
tioE for proltato by  tlio oppoKito ])ariy li(3ro of a w ill alloged 
to liaY© boon cxcciitc'd by ono Anfljuliimayoo Doboo. rofcitiowem 
Nob. 2 and o woro examinod in tliat probata oaso as wiinosses 
on boliaU oE tlio objcctorB. Tho D isiriot Ju d g e  disfillowed t b  
ol'jjofitions o ! tho oliji'ctors and granted tlio probato asked for atid 
toolc ]>ro€Oodiiigs nndor s. 470 of tho (Jrin ih ial F rooofkw  Code 
against ilio politionors and callod iipon thorn’to show canso wliy 
they Bhoidd not bo prosoontnd undor ol tho In d ian  P enal 
Oode. T h e  objoctora iilod an appeal to th is Court ulniosfc im<* 
mediately against tho ordoi* of tlio District Judgo graiiting’ 
probate, Latei* on tlie potitioiiei-a, in showing eatise against tho 
prooeedings initiated tindor s, 470 of the Criminal Proeodnro Oodoj.' 
asked tho District Judge to postpone directing tlio proBooutioa, 
ponding the appeal to the High Court. Tho District Jndgo 
found against the petitioners on the merits of the case and 
refused to postpone further prooeedings, holding that the ends 
of justioB would be defeated by postponement in such cases or 
by trial by any other offioer.

The Senior Qovernment Pkador {Bubu Earn Charan MUra) 
showing cause said that the application, upon which the B'Ule was 
obtained, was evidently under s. 632 of tho Civil Prooednre Code, 
Here the District Judge had no doubt jurisdiction to order ptoso- 
oution. Therefore s. 622 has no application. Tho High Court oa 

' the oml Bide cannot stay oriminal proceedings: Iluj Ktmart 
BeU V. B a m  Sundari J)bU{1) and In the matter o f  tho ptUion of 
Mamaprmad See also In re Bal Qangadhaf Tihk(Z),
The High Oourt should not interfere in such eases and has no- 
jurisdiction to revise the order; In the mat tor o f tU P etilm  o f  
Bhup Kimw(ir{i) and Pmfiai Ammal{5). I t  is only tlio Civil 
Beneh that has jurisdiotion in such a ease, if at all: Kali P m s 4  
Chatterjee v. Bhuban Moliim Basi{&), An order staying prooeod* 
ings would defeat the ends of juatioe.

(1) (1896) I . L. R . 23 Calc. 610. (4) (1903) I. L . R. 26 All. 249.
(2) (1866) B. L. B . P. B. Vol. 426. (5) (1902) I  L . R. 20 Mad, 189.
<3) (1902) I . li, E , 26 Bom. 785. (S) (1908) 8 C. W, N. 78.
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Mr, A, Ohandlnm {Babu Ja ck  Nath Kanjilal with liim) in 
support of the Eule. Tlie Iliglx Court lias every power to inter­
fere and lias as a praotieo ofvthe Court always done so. While an 
appeal is pending, it is not proper or safe to ordoi a prosecution  ̂
for the Appellate Court may believe tho appellants. An order 
of stay would be the best course, and tho High Court may roviso 
or refolse the order: In th  maUer of the petUion o f Khepu Nath 
StMdir Y. Qrish Chmdt;r M uhrji[l), Ghaudhari Mahomed Izhand  
Euq V. Qum-‘Enipmb{2)f Queen-Mm^ms v. Srinm m h Naidui^)^ 
Ram Ghamn Singh v. Km/-Emperor{4), and Ja ck  Lai Sahu v. 
Lotvis{5). See also Mahomod BhahJm y. QuBBn"Empress{6), I f  
8. 622 of the Civil Procedure Code does not apply, tliis Court 
may proceed under s. 15 of the Letters Patent.
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Eampiki, a . C. J .  akd B y y e s  J . In probate caae No, 101 
of 1907 before the District Judge of Murshidabad, the present 
petitioners, among others, opposed tho grant of probate. Tho 
District Judge, after heariog the evidence of both parties, held 
that the will propounded had been duly executed and that Hem 
Chandra Boy, Adhar Chandra Mandal and Sarat Sardar, the 
petitioners, had conspired to prevent the grant of probate and had 
given false evidence in furtherance of that conspiracy.

He, thereupon, under the provisions of section 476 of the Code 
of Criminal Procedure, called on them to ehow cause why they 
should not be prosecuted for perjury; with the result that he 
directed their prosecution under section 193 of the ludian Penal 
Code in respect of statements made by tliem  ̂ which are set out 
in his order. .
' '3̂  order of the District Judge granting probate was passed 

on the 7th March 1908. An appeal against that order was filed 
in this Court on the 16th March 1908 and is still.'
On the 4th May 1908 the present petitioners obtained a rule

(I) (1889) I. L. B . 16 Oalo. 780.
(■2) (1892) L L . E. 20 Calc. 349.
(3) (1897) I. L . B, 21 Mad. 124.

(4) (1906) 5 0 . h , J . 238.

(6) (19.07) I . L. B. S4 Oak, 848,

(6) (18£6) I. L. B. 28 Calc. 582.
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calling on tlio learned DiHtrict Jiid go  o ! Miir.qludabad to sliow 
eaiiRii why kia ordor ujidor eoelioii 476  of the (Jrim inal 'rroeediire 
(Jodtt slioiild not l)o .set asido or wliy i.ko |ii’O(Xi0di:Rg'S ekould not 1)9 
sta jo d  ponding i;lio di:<posal of tlio apjieftl in  tlio jsrobftto caso.

Th e rule liatj comcs boforo us for diaposal and wo ha,¥e heard 
leiirned counBcl on both sides.

A luTgo nnml)ei’ ot' roparted casos liavo booa cited to iis od both 
sides on tlio (jiiosiioii wliethor wo liavo power to iuterforo, oitlier 
ill ci'iniinal or (uvil reviiiion, with tlie orders of a subordinate 
dYil (lorirt ]iapsed uiulor Boctioii 476 of tlio Orlmiiial Procodare 
Codo: l)ui, in ilie view wliiob we tako in this oaso, it is iinnooes* 
sary to rofor to them. The riilo it r̂-lf was granted by a Beiieh of 
this Court exercising oiTil juriHdiction; and the appliea-tioa itself 
piiTports to be for civil xevieiou.” We think that it is dear 
tlmtj if m  can iatexfero only under the provisions of seotioa 622 
of the Civil Procedure Code, then no case has been made out for 
lEtorfereneo. It is maiiifost that the learned District Judgo had 
jurisdiotion to pass tlie order, and it is not ovon alleged that there 
was any material irregularity in his procodure, though, it is 
BUggcsted, that as an appeal was ponding against Iiis order 
granting probate he should, in ihe oxereiBe of a 'wiao diRorotioBj 
have postponed tlie onr[niry uiider seotion 476, till that appeal had 
boon decided, Mr. Chaudhuri, howevor, contends on b<ihalf of the 
petitioners that we have power at least to stay proceediagSj if not 
under section 623 of the Civil Pr')ceduro Code, thennnder Beotion 15 
■of the Oonxt’s Ohaiter of 1861 or under the reviBional p o w t  
provided by the Code of Criminal Piooed.iir6, and ho has asked ns 
io   ̂ifeat Ms application as one imder the Orlmmtd i^rocedtiie 
Code.

"We are sitting here as a Bench exercising Civil Jtirisdiotiott 
and it Beems difficult to accede to his request, even assuming that 
the ordex in this case is open to revision on the criminal side. 
In J?aj Kummi Debt v. Bama Sundari jDeW(l), it w-os held by ons 
of the members of the present Bench that “ the provisions of 
section 16 of this Court’s Charter of 1861 would not seem to 
give ns power to interfere ” in a similar case. But assuming, 
without however deciding, that we have power to stay these 

(1) (1890) I. L. 11. 28 Calc. 610.
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proceedings under one or other of tKo sections, to wliioli we nave 
been referred, wo do not think we should ioierfere in this case.

The learned District Judge, who had tho henefit of seeing 
and hearing the witnesses has oomo, ou the evidence hoforo him, 
to the deliberate conclusion that tiiose petitioners have cornmiftod 
perjury, and has taken iipon iiimself the respousibility of 
directing their prosecution. That heing so, it is expedient 
for the ends of juetioe that the trial he held with all possihlo 
despatch, while the facts deposed to hy the witnesses on both sides 
are as fresh as posaihle in their memory. In the case of Akmdar 

Strachey O J. observed at page 251 of the report 
“ It  has heen held hy this Court that the Hî ĥ Court has power 
in revision to set aside an order passed by a subordinate civil, 
oriminal or revenue court under scotion 476 ol: tho Ooilo of 

Criminal Procedure, and I  assume that tliis view is correct. Still 
one must have regard to tho nature of tho roviaional jurisdietion 
and must not in a ease arising under section 476, any more 
than in any other case, allow what would virtually bo an appeal 
from the order of the Court below. Tho condition of his 
acting under section 470 is his forming tho opinion that there was 
ground for enquiring into an offence referred to in section 195. 
The test is his opinion and not the opinion of any superior Court: 
and, if he has formed a real opinion to the effect stated, ho has
power to act under the section....... ...even though another Court
may think the opinion erroneous................. The opinion spoken
of in section 476, no doubt, is a judicial opinion founded on 
evidence. I f  such an opinion has been formed, this Court ought 
not in revision to interfere merely on the ground that it disagrees 
with i t : the case must go on.”

We would also refer to the observations of Crowe and 
Battyj J J . j  lu  r& Bal Qmgadhar Tihk{2), which was a very 
similar case to the present one. In that ease tha High Oomi was 
moved under-seotion 439 of the Criminal Procedure Code to stay 
proceediiDgs in a prosecution for perjury, which had been iaatituted 
by an order of a Civil Court under section 476. Their Lordships 
observed: “ It is not contended that the order (i.e. under seotiott 
4 7 6 )  is incorreet or illegal, and the only ground on which ita

(1) (1901) I. L . B. £3 All. 249. (2) (1902) I. L. E . 26 Bum. 786,
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propiioty is impugned is that ifc directs an onquiry into cortain 
alleged olfonces while, as a matter of fact, a oivil appeal is 
ponding. Tlie Court, if such an oifonce as is deseribed has fcoen 
committod hefore it or is brought to its notice in the course of a 
judicial proceeding, is]ustifiedin taking immediate action; and 
it seems to us in tlio lughost degree desirable that the enquiry 
should be conductod both in the interests of justice as well as of 
the aocuBod and of all parties concerned as speedily as possible.’^ 
The learned Dibtriot Judge in this case was asked to postpone 
passing orders under scotion 476, until the disposal of the appeal 
in this Court. In our opinion he has given good grounds for 
taking immediate action. We therefore discharge th,c rule mth 
costs.

Miik dmlmrgei»
s, M.


