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CALCUTTA SEBIES. {VOL. XXXV..

APPELLATE CIVIL.

Before Hon'ble 3v, B 1. Bumpiniy, deting Chief Justice, and
Mr. Juatice Ryves.

ASMATUNNESSA KNATON
.[v

HARENDRA LAL BISWAR.*

Bsloppal—Buldence Act (I of INTD), 5. 115—=Non-transferable  ocoupatoy
Jotes—DPresumplin of‘ /rangcraé;hiy without consent of landlord from
purckase by him,

Whero o landlord in eseention of o money-docres enuses the snle o an oces
vaney holding and purchases it biwseld, he is not estopped from planding nons

transfernbility withont his cousent m o subsequent suit brought by the mertgagoe:
of the oconpaney raiynh,

The English faw of niorlgage snd o eonscquent estoppel is nol applicable to
sieli u ense.

Beetion 115 of the Bvidence Actis exhavstive sud the law of estoppel in
this conntry s contuived in that section,

Ayenuddin Nasya ¢, Srish Chandru Bupersi (1) distinguished,

Srcoxp Arreas by defendauts Nog, 6 Lo 11,

One Guaribulla had an occenpancy ught in 4 jotes, threo of
which he held under the defeudants Nos. 6 to 11 in the suit, out
of -whioh this appeal hus arisen, and ono under others. The
defendants Nos. 6 o 11 obtained & money-decree against the four
song of Garibulla, who are defendants Nos. 2 to 5, and in exe«
oution of that decres, ho got the four jotes and certain other

- property sold on the 21st June 1894,

The purchaser in execution was one Banwari Lal Ghoah
who, however, did not take possession of the four jofss, bub
left them in the possession of defendants Nos, 2 to 5, Banwari
purchased for Rs, 887 or Rs. 388 and after he had purchased,.

* Appesl from Appellste Decree, No. 1081 of 1906, agaiust the decree of :
W. 8. Coutts, Distriot Judge of Favidpur, dated the 5th March 1906, confrumg:
the decres of Poorna Chandra.Chaudhuri, Additional Subordinate Judge: of'
Farxdpur, dated the 29th of Angust 1905,

(1) (1906) 11 ¢. W, N. 76,
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-defendant No. 2 deposited with Banwari Rs. 300, as he wished
to buy back the jofes. The sale was not made, however, until
the 21st September 1898, on which date Banwari execcuted a
kobala, selling the property to defendant No, 1, wife of defen-
-dant No. 2, for Rs. 800. On the same day, defendants Nos. 1 to
5 mortgaged the four jotes to the father of the present plaintiff
for Rs. 800, and with the money they obtained on the mortgage
they paid (so it is alleged) Banwari. Subsequent to the sale in
-execution of the decres and hefore the sale by Danwarl and the
mortgage, one Mahim obtaioed two decrees for money against the
present defendants Nos, 2 to 5, This Mahim was also however
indebted to the defendants Nos. 6 to 11, and they obtained a
decree against Mahim and, in execution of this decreo, they
attached the two deorees, which Malim had obtained against
defendants Nos. 2 to 6. They oxecuted these decrees and in
-pxecution, the four soies werc sold and purchased by the defen-
dants Nos. 6 to 11. These sales took place in 1899, The date
-of repasyment fized in the mortgage bond in favour of the plain-
tiff's father was Agrahayan 1805 corvesponding fo 1898, Novem.
ber to December. The suit by the present plaintiff was for recovery
of the mortgage-debt. Defendants Nos. 6 to 11 contested tho guit,
pleading inter afia that the mortgage was invalid, as the lands
were not transferable without the consent of the landlord and that
the purchase of Banwari was really on behalf of the heirs of
Guribulla, The first Court found in faveur of the plaintiff on the
merits of the case and decreed the suit in full. There was an
.appeal and a cross-appeal. The District Judge went fully into
the facts and the points of law raised in the onse and dismissed
both the appeal and the cross-appeal.

}Bab‘u Mahendra Nath Roy (Babu Girijs Prasanna Zay Chov
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““‘vdi'lzun“ with him) for the appellents. The landlords (d’efend‘ants_‘
“5'to 11) hawe the option to consent fo a sale of a non-transferable

" ‘holding, but. that does mot estop them from meinteining that
ithe holding was not transferable. In the present case, however,
" the question of astoppel does not arise at all, as the purchase

"of the holding by defendants 5 to 11 was subsequent to the

mortgage-bond executed by defendants 1 to § in favour of the
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plaintiff. Seetion 115 of tho Kvidence Act has no application to
the prosent case.

Ilow’ble Dy, Rash Behari Ghose, (Babu Hari Charan Sarkel witl
him) for the respondent. Section 115 of the Tividence Act s not
oxhaustive. There may Lo enses of ostoppel indopondontly of
section 115, Tho prosent snit was one to onforee a mortgago-hond
against tho purchasers of thoe equity ol rodemption, who happened
to bo the kmdlords.  They esnnot plend their superior {itle as
laudlords.

Cur, ud. vuld,

Rawemy, ACJ. anp Ryves J. This appesl arises out of
o suit brought by & mortgageo to realizo his dobt by tho sale of
the mortgaged propexty. The morlgaged property, unfovtunately
for the mortgoges, consists of 4 non-transleralle oceupancy
Jotes.

The lower sppellato Court has found that the defondants 6 to
11, who are the purchasers of the jofes af o sale held in cxeou.
tion of & money-decreo and who are also the landloxds of the-
Jotes, aro cstopped from pleading that the jofes are not transfer-
gble. It has therefore given the plaintift a decrce.

The defendants G to I1 appeal, They contend thet they
never represented that tho jofes wore transforable without their
consent and that thelr conduct in no way amounted fo an

estoppel.

The facts are that in 1894 the defendants 6 to1l eold the
4 jotes in execution of a money-docree. The jores were purchased
by one Banwari Lal Ghose, who however, did not take possession,

-~ He re-gold the joles to the former tenants, who apparently obbained

the money to buy them back from the father of the plaintift, [to
whom they mortgaged the jotes on the 21st September 1898
Subsequsntly, the defendants 6 to 11 again sold the jotes, in

- exeoution of & money-decree obtained by one Mahim Chandra

Shaha, who had & money-decree against the tenants. The
defendants 6 to 11 attached this decree, eseouted it and them-
selves became the purchasers.
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The Distriot Judge says: * In this case they were appearing
not in the character of a landlord, but ay ordinary purchasers
snd in order fo realise their dues thoy sold up the jotes. By
doing so, they raised the presumption that tho lolding was
transferable, Having done so and got their rolief, I do not
think they can now come forward in another-capacity and say #
that the holding is not transferable.”

The learned pleader for the appellant contends that the defen-
dants 6 to 11 never represented that the jolss were transferable
without their consent. By selling them, they represented only
that they were transferable with their consent.

He further urges that they bought the jofes in May and July
1899, and the plaintif’s mortgage was executed on tho 2Ist
September 1898 ; so thore was no estoppel in pais.

We must admit the force of these arguments. Dr. Rlush
Behari Ghose for the respondents replies that the provisions of
gection 115 of the Evidence Act are not exhaustive, that accord-
ing to English law, the defondants by their purchase in 1899
only purchaged what the mortgagors had to sell, viz., the equity of
redemption, and that they are therefors now in the place of the
mortgagors and so cannot in equity resist the olaim of the
mortgagee, and finally on the strength of the ruling in Ayenuddin
Nasyo v, Srish Chandra Banerji (1), that the quostion of transfer-
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ability does not arise in this case. He further urges as a erogs

objection that the plaintiff has a mortgage over the 16 annas of
the jotes and not over only a 9 annas 4 pies share in them.

We are of opinion that the English law of mortpage is not
applicable to this case. The law of estoppel in force in this
country is contained in section 115 of the Evidence Act. The
appollants are clearly not estopped from pleading and proving
a8 they have done, that the jofes are not transferable without
- their consent. 'That being so, the plaintiff’s mortgage is of no

avail. The case of Ayenuddin Nasya v. Srish Chandra Bmzem(l),7

“on which the learned pleader for the respondent relies, hag zo
application to this cage. In that case, the contest was betwaen
a mortgagee and the purchasers of jotes sold at the instance of
cortain co-sharer landlords, who bought only the right, title and

(1) (1906 11 €. W, N, 76.
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intarest of the tenant. None of the landlords wore parties to the
suit, The facts of the present case are entircly difforont. DBut
in that cago it is said :  ““No doubt, if the question was hobwoen
the assignee of the inferest of Dharmas, the tenant,” (as is the
case in the prosent suit) “and the landlord, the plaintiff oould
not recover without proving that they were {ransferable according
to enstom and nsage.” So thal according to this dictum, the
question of the transferabiliby of the jufes does arso in this case.
We must thercforo decreo this appeal, which ve accordingly do
with costs. Tho cross appeal only ariges, if the appesl is une
suecessful.  Whon wo hold that the plaintiff is not enbitled to any
thing, it is immaterial what share of the jufes he would have
& right to, if his mortgage hod becn valid,

‘The eross appeal 1s therefore dismissed.

Apgeal decreed.



