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PRIVY COUNCIL.

s

RADHA I'RASAD MULLICK
p

RANTE MANI DASSEL*
[On appeal from the High Court at Fort William in Bengal.]

Hindu lav—Will—Consiruction of will—Xequest to daughters * and fheir
respective sons”—Whether absolule egiate or estate for life—Drinciples

of construction of Hindu wills—Iindu Wills Ael (Act XXI of 1870)—
Succession Aot (dei X of 1866) es. 82, 111,

The will of » Hindn dirceted his execulors in caso of fuilure of his sony
pataral or adopied, and after the death of his wife * to make oyer and divide
the whole of my estate both real and personal unio and between wy duughiers
in equsl sharcs to whom and their respective sons I pive, devise and bequeath
the same, but should cither of my suid daughters die without leaving any male
issne surviving, bub leaving my other daughter surviving, then in such eose the
sarviving daughber and her eons shall be entitled to the shave of the decensed
duughter, or in case of the death of cither daughter leaving sons, the ehure
of such danghter is to be paid o such her son or sons, shave and shure alike,”

The testator left no sons and of two sans adopted Vy his widow after lis
death the former died and the adoption of the lstter was held by the Privy
Council to be illegal, Ina suit brought after the death of the widew hy one
of the two daughters of the testator for construction of the will and & declaration
of the rights of tho parties, to which suib the other daughter and hor sons and
the adopted gon of the plainkiff were made defendants.

Held (reversing the decisions of the Courls in India) that sccording to the
troe construetion of the will the intention of the testator was o vrente in favour
of his'daughters an estate for life with a vemainder over to their sons, and that
in the events thet had bappened the daughters were entitled to the testator’s
estata in equal sharea for life with benefit of survivership hetween themeelvesi:.
The language of the will clearly showed that the testator’s intention was to
excludle his daughters’ daughters from the suceession, to which they would have
been entitled nnder ordinary Hindu law, had their mother’s estate been an shsolute
one.

The principles as to construing the will of & Hindu laid down in Malomed
8kymsool Hooda v, Shewukram(1), followed,

® Present :—Lord Macnaghten, Lovd Atkinson, Bir Andrew Scoble and
Sir Arthur Wilson,

(1) (1874) L. B. 2 L. A. ¥,14: 14 B, L, R. 226, 233, 238,
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AprEaL from a judgment and decrce (23rd Apnl 1906) of
the High Court of Judicature ab Calcutts, which substantially
affirmed & judgment and decrce (3lst July 1905) of the Judge
sitting in exercise of the Original Civil Juvisdiclion of that
Court,

Two of the defendants were the appellants to Iis Majesty in
Couneil.

The principal questions raised in this appeal were questions
of Jaw relating to the proper conmstruction of the will of one
Hurry Dass Dutt, who died on 80th October 1875, loaving a will
exocuted on the same date. By the will three executors and
trustees were appointed, namely, Swrnomoni Dass, the widow of
the testator, Modhusudan Dutt, his father and Dwarke Nuth
Dutt, his undle.

At bis death the testator left him surviving his widow, Surno-
moni Dassi, bis two deughters, Ranimoni Dassi and Premmoni
Dassi, and three sons of his daughter Drommoni Dussi, namudys
Radha Prosed Mullick, Kasi Prosad Mullick, and Jyoti Prosad
Mullick. Probate of the will was, on 20th December 1875
gronted to the widow and undle of the testalor, two of {ho
executors named in the will.

In pursuance of the power of adoption conferved by the will,
Burnomoni Dassi, on 9th August 1876, adopted Jyoti I'vosad
Mullick, who died on 20th January 1881, She then adopted
Amrita Lal Dutt on 9th February 1881, As to the validity of
this adoption litigation took place, which ferminated in the judg-
ment of the Judicial Committee of the Privy Council in dmiite
Lad Dutt v. Surnomoye Dassi(1), which decided that a joint power
to adopt was conferred on the three oxerutors of the will, and
was invalid in law in consequence of which the adopted son has
no status in the family,

" Surnomoni died on 14th August 1904, aud on 19(h December

1904 the suit, out of which this appesl arose, was instituted on

the Original 48ide of the High Cour at Caleutta, The plaintiff
was Ranimoni Dasd, one of the daughters of the festator, The
defendants were Premmoni Dassi, his other daughter, her four
sons, Radha Prosad Mullick, Easi Prosad Mullick, Peary Lal

(1) (1899) L Ly R, 27 Cale. 9965 L R, 27 1, A, 128; 2 C, W, N. 389,
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Mullick and Dehary Lal (the two lost of whom were lorn after
the tostator’s death), and Jogul Kishore Seq, a son adoptod to
the plainiiff and her husband on 2ud November 1900,

The plaint, after sctting out the facls referred to, contended
that under the will, in the evonts that had oceurred, the plaintiff
and her sisler Premmoni Daesi were cach entitled absolutoly to a
moiely 1o their father’s estate, Tho principal reliel claimod was
a declaration of the rights of the parties to the suit on the
truo ‘construction of tho will: there was also a prayer for the
administzation and partition of tho estato. A writton statement
was filed on helall of the delendants Peary Lal Mullick and
Dehary Lol Mullick, which challenged the validity of the adoption
of Jogul Xishoro 8en, and contendod that in tho ovents which
hod happened Ilurry Das Dutt had died intestato as to the
residue of his estale, to which Premmoni Dassi succeeded in
preference to the plaintiff. A written statement to the snme
effect was filed by Yremmoni Dasd. The defendunts Radha
Prosed Mullick and Kasi Prosad Mullick claimed {0 be absolutely
entitlod to the whole estate subject to the life interest of the
plaintift and the defendant Premmoni Dassi.

The written statement of Jogul Kishors Sen supported the
claim of the plaintiff.

The first Court (Woonrorrr J.) held that on the true
construction of tho will there was a gift to tho adopted son with
a valid gift over to the teslator’s daughters, and that there was
no intestsoy. He also held that each of the daughters tfook
an absolute estate in her half share, and expressed no opinion

-8 to the rights of the partiesin the event of the death of one

of the danghbers leaving no nabural son her surviving. A decree
was saocordingly made declaring that the plaintiff was entitled
absolutely to a onebalf share in her father’s estate, directing
an enquiry to ascertain of what the estate consisted and ordering
partition thereof,

Against this deeree two appeals were brought, one by Radha
Prosad Mullick and Kasi Prosad Mullick, and the other by -
Peaxy Lal Mullick and Behary Lal Mullick. The appeals were
heard by a Bench of five Judges (Sir Francrs Macuran, C.J.
and Saus, Harineroy, M1irA axp MooKERIEE JJ.), who beld.
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‘that woder the will the danghters cach took a one-half share in
their father’s estate absolutely, but declined to docide what the
rights of the parties would be in the event of one of the daughters
-dying without male ismue. In the result the decleration of the
plaintift’s rights was affirmed, and the enquiry as to the property
and partition thereof were refused in the present suit.

The provisions of the will so far as they were material, and
‘the judgments of the Courts in India will be found in the
roport of the case.(1)

On this appeal—

DeGruyther K.C. for the appellants contended that on the
true construction of the will, in the events that had happened, the
-daughters of the testator were entifled only to estates for life;
-and that, subject to those life ostates, the appollants took an
-absolute estate in remainder. The authorities showed that in
construing a Hindu will a woman must be held to take a limited
-ostate in any property bequeathed to her, nnless a larger cstato
is given by express words. Here the language of the will, it
was submitted, in providing that in the event of one of the
-daughters dying “without leaving male issue” her share would
go to the surviving daughter was clearly intended to give the
-doughters only a limited, and not an absolute estate; and the
‘game intention was also shown hy the proviso ihat in case of
-gither daughler dying leaving sons her thare was to bhe paid to
her sons *share and share alike” The testator’s intention was
‘that his daughters should have life estates and that their male
issne - should eventually sucoied. As the testator left no seus,
and of the sons adopted after his death, one had died, and the
adoption of the other had been declered illegal hy the Privy
Council [seo Amrito Lal Duté v. Surnomoge Dassi(2),] the appel-
lants as the only survivors of the daughters’ sons hvwg at the
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" doath of the testator were entitled to the estae subject to the
daughters’ 1if¢ estate. Reference was made to Mahomed aS’/mmsoal,

‘Hooda . Shewwkram(8): Hiracbsi v. Lakshpdai(4):  Aunagi

(1) (1908) L. L. R. 83 Culo. 947.  (3) (1874) L. R. 2 1 A, 7,12, 13,
(2) (1900) I. L. R. 27 Cale. 998 ; 14 B. L. R. 226, 231, 282.
L. R.27 L 4, 128, © (4) (1887) I, L. R. 11 Bowm. 573, 578,
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100 Datlatraya v, Chandrabei(l): Harial Prandul v, Bai Rewa(?) ¢
lm L Surdjmani V. Rabi Nuth Ojha(8): Lalit Mokun Singh oy v,
Praead  (haklun Lal Roy(4) + Stoke’s indu Law Books 247, 263, 2569,
Mufm Dayabhinga Cbapter IV sections 2 and 1, sub-soction 37 : Mayne's

mgf:;g:’“ indu Taw, Tth Xd. page 900, pavagraph 673 : and Jatindie
Wohan Lugore v. Genendra Mchan Tagore(5). The Uourts in
TIndis ought to have deoidod the rights of all partios in the ovent
of the death of onc of the daughtors leuving no naturel son her
surviving.

Sir I, Finluay, K.C. andd Kenworthy Brown for the respondent,
Ruimoni Dasi, contendod thet, for tho reasims given by the
Tower Courts, the daughlers of the testater fook ubselute
ostates under the will, and that the appellants wore conseqtently
exaluded. The HMindu Wills Act (XX of 1870) made eertain
sections of the Succession Ach (X of 1865) applicable to Ilindu
wills, of whieh sections 82, 106 and 111 wore oferved to, By
section 82 a person, to whom property is bequeathed, was entitlod
to the whole interest of the {estator, unluss it nppoared {rom the
language of the will, that tho infention was that he shoald get
only a vestricted interest. llere there was nothing to restriet the
interest given to the daughters. By section 111 of the Sucoession
Act, it was subwitted, the provision for survivorship in the will
only roferred to the case of the death of & daughter during the
lifo-time of the testutor ; and thut on the authorities an alsolute
eslate was given to the daughters, Reference was made to Lals
Rumjewan Lalv. Dal Koer(8) : Navendra Nath Sircar v, Kamal-
Basini Dasi(7) 2 Manikyamule Bose v. Nande Iumar Bose(8):
Bhoba Tarini Debya v. Peary Lall Sanyal(9) 1 Atul Krwhna Sircar
v. Sunyasi Churn Sircar(10): Stoke’s Hindu Law Books, 241,
Dayabhaga, Chapter IV, section 1, paragraph 23.  Annw)i Datig-
traga v. Chandrabai(1)) © Lokshmibai v. Hirabai(12) : Hiralai v.

(1) (1892) T L. R, 17 Bom, 503. {6) (1897) 1, L. R. 24 Culc. 406, 410;
(2 (1805) 1. L. R, 21 Bom. 876. (7) (1896) 1. L. R. 23 Cale. 568, 565,
(3) (1907) I L, 11, 30 A1l 84; L. R, 572, 573 ; Lo AL 23 [, A, 18, 23,
35 1. A 17, (8) (1906) 1. L. R. 83 Cale. 1808,
(4) (1897) 1. L. R. 24 Cale, 834 1814, 1823,
L. R.24 1. A. 76, (@) (1547) 1, L. B. 24 Calc. 646,

(3) (1879) 9 B. L. R. 877 ;18 W, B. (10) (2905) L. L. K, 52 Cale. 1056,
359 ; L, R, IA, Sup, Vol 47, (11) {1892) I, L. K, 17 Bom, 508,
(12) (1886) L L, R, 11 Bom, 69
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Lakshmibea(L):  Ramasami v. Papayya(2) 1 Bam Lal Mookesjee
Y. Scretary of State for India(3): Bhoodun Aokini Debia v.
Hurrish Chunder Chowdhry(4) : nod  Basunta Kumari Debi v.
Kamikshya Kumari Debi(5). Reference was also made to the
Trustees’ Buoentors and Agency Company v. Short(6),

DeGruyther K.C. in veply contended that section 111 of the
Suocession Act was not applicable to this case, As to section 82
it was submitted that the interest of the daughters was restricted
by the words of the will, Only those daughters’ sons, who were
born befors the testator’s death, were entitled to inherit his
estate. Roforence was made to Iunooman Perseud Panduy .
Hunraj Koomweree(T): Ram Lal Mookerjee v. Seerelary of State
Jor India(8): Bhoobun Mohini Debic v. Hurrish Cluwnder Chow-
dhry(2) 1 Mahomed Shumsool Hoodw v. Shewukran(8): and Chotay
Lall v. Chunnoo Lall (9): [Kewworthy DBrown referred to
Macnaghten's Frinciples and Precodents of [lindu law, page 39,
Ed, 1865: and Mayne's Hindu law, 7th Ed., page 900.]

The judgment of their Liordships was delivered by

Stz Asorew Scosrr,  Humy Dass Dutt, a Hindu inhabitant
of Caloutta, died on the 30th October 1875, leaving a will, whioh
was admitted to probate by the High Court on the 20th December
in the same year. he will wasin tle English langusge, and
was probably drawn by an English solicitor, who is one of the
attesting witnesses,

The only question raised upon this appeal is as to the nature
of the estate which, in the events which have happened, the
testator’s danghters take under the terms of the will.

The clause of the will relating to the daughters is as follows : —

“But in caso none of such adopted sons survive my eaid wife, or in case of
sither surviving my suid wife and dying under the said age without Jeaving a son

wor gony T desive and direct my exocutors, after the death of my sald wile, or the
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(1) (1886) L. L. R. 11 Bom. 537, 579,  (6) (1985) L. R, 18 App. Cos. 793,

(2) (1898) L. L. R. 16 Mad. 486 (1) (1856) 6 Moo. I. A, 393;
(3) (1831) L L. R. 7 Calc, 304, 814; 18 W B, 81 nole,
L. R.8 L A.45,61, (8) (1874) L. R. 21, A.7,12,13
(4) (1878) L L. R. 4 Culc, 23; 3 14 B. L. R, 226, 281, 282,
C.L.R.839;L. RS L A 138, (9) (1874) 14 B. L, R, 258;
(5){ 1905) L L.R. 83 Calc. 23, 22 W. R. 496,

62



902

1008
e
Tanna
PuAsan
Muiniox

L
Raxzn Mavt
Dasszs,

CALCUTTA SERIES, [VOL. XXXV,

n son or sons, to make over and divide the whole of my estate, both real and
pesonal, unto and between my daughters in equal sheres, to whom aud theie
respective sons 1 give, doviee and bequenth the same, but should vither of my sid
danghters dio without leaving sny mele issue surviving, bub loaving my other
davghter her surviving, then in sneh case the sweviving dangbier and lor sous
shall bo cntitled to the share of the duccesed danghier, or in the cuse of the denth
of oither dungliter leaving suns, the shave of such daughtor is bo be puid {o such
Yier sons or son, shave and share alike.”

Woonrorer J., by whom the case was heard in the firet
instance, held that the intention of the testator was “to benefib
the adopted son, and should the provisions (of the will) in this
vespoct in any menner fail, then those who were of his own
blood, véz., his daughters”; that the words “and their respective
song” are used as words of limitation and not of purchase;
and that upon the true construction of the will, the daughters
were “each entitled to o moiety of the estate of the testator
absolutely.” Mo expressed no opinion, howover, as to the right
of the parties in the event of the death of one of the daughters
leaving no natural son her surviving. TUpon appeal to the High
Couxt his judgment, upon these points, was confirmed.

‘With great respact for the learned Judges in the Courts below,
their Liordships are unable to concur with their decision. This
is the will of & Hindu, and as observed by this Committes in the
oase of Mahomed Shumsool Hooda v. Shewulram(l), “in construing
the will of & Hindu it is not improper to take into consideration
what are known $o be the ordinary notions and wishes of Ilindus
with respect to the devolution of property. It may be assumed
thet & Hindu generally desives that an estate, especially an
ancestral estate, shall be retained in his family ; and it may be
assumed that as a general ruls, of all events, women do not take
absolute estates of inheritance, which they are enabled to alienate.’s
In spite of the assistance of his English solicitor, it appear&
to their Lordships that in this case the testator has olearly
succeeded in showing that his daughters, whom he incontestably
intended to benefit, were not to have more than what is generally
known to be a woman’s estate in his property. This is established
by the gift to them “and their respective sons,” and by the
proviso that in the event of one of the daughters dying  without

(1) (187) L. R.2X, A%, 14: 14 B, T, R, 226, 231, 282,
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leaving any male issue surviving,” then the sharo of the decensed
daughter is to go to the surviving daughter and her sons, to the
exclusion in both cages of fornale issme. Moreover, “in the caso
of the death of either leaving sons, the share of such doughtor
is to be paid to sueh her. son or sons, share and share alike.
No language could more clearly show that the intention of the
testator was to exclude his daughters’ daughtors from the sueces-
sion, to which they would have been entitled under the ordinary
Hindu law, if their mother’s cstate had been absolute ; and the
‘reason of this is obvious, as the sons of his daughters would be
-competent to offer funeral oblations to him, the strongest of all
possible arguments to an orthodox Iindu.

The learned Counsel for the respondents strongly relied on
section 82 of the Indian Succession Act, 1865, which provides
that “ where property is bequeathed to amy person, be is entitled
to the whole interest of the testator thercin, unless it appears
from the will that only a rostricted interest was intended for
him.”  As already pointed out, it is shundantly dear that, under
the terms of the will, only a restricted interost was intended to
pass to a daughter dying without male issue.

In the opinion of their Lordships, nocording to the true
.construction of the will, the intention of the testator was to
ereate in favour of hig daughters an estate for life with & remain-
der over to their sons, and the learned Judges of the High Court
ought to have held that, in the events that have happened, the
danghters of the testator, Ranimoni Dassi and Premmoni Dassi,
are entitled to the testator’s estate in equal shaves for life and
with benefit of survivorship between themselves.
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They will humbly advise His Majesty that this appeal ought -

to be allowed and the dearee of the High Court varied in
accordance with this judgment, and thet in other res;:eots the
decree “ought to be afirmed,

“Under the" ciroumstances, the costs of the appaal ta,xed *

s between solicitor and client, must be paid out of the estate.
Appeal allowed.

Solmtors for the appellants: Wathins & Lempriere.

Solicitors for the respondent, Ranes Mani Dassee: T. L. Wilson -

& (o,

Jo V. W,



