VOL, XXXV.] CALOUTTA SERIES, 889

ORIGINAL CIVIL.

Before My, Justice Chitty.

KRISTODHONE MITTER 1008

Syt
P June 4.

NANDARANI DASSEE.*

Basement—~—Release— Non-user—Batingrishment—Transfer—Dominant and ser-
vient owner—Alignation—CQinil Procedure Code (det XTIV of 1882) s, 276.

An easoment ean bo oxtinguished by tho dominant owner relonsing it exprossly

-or impliedly to the servient owner, and, if expreasly relensed, it would ameount to an
-alienation.

The transfor of an casement is an alienation within the mpaning of s. 276 of
ithe Code.

»  Mere non-user is nof an implied release of an casement,

Trrs was & soib instituted by tho plaintiff Xrishna Dhone
Mitter for a declaration that he was entitled to the access of
light and air to certain premises, and that an cacoment had not
been affected in any way by the blocking wp of certain windows
by the defendant Sreemutty Nandarani Dasi and one Sreemutty
Chundra Moni Dasges, and further that he was entitled to a
Jperpetual injorction.

The facts were briefly as follows,

The premises No. 12 Juggernath Soorie’s Lane in the North-
ern Division of the town of Caloutta, which belonged to one
Sreemutty Chundra Moni Dassee, were on the 12th September
1905 attached and seized by the Sherifl of Caleutts in oxecution
of a decree of the High Court passed on the 30th November,
1904. ‘

Thereafter the premises were sold by the Sheriff of Caleutts

“on the 14th December, 1906 and purchased by the plaintift
Krishna Dhone Mitter, who obtained possession, after confirma-
tion of sele and issue of a gale certificate, on the 20th March,
1907, The plaintiff's case was that af the time the promises

# Original Civil Suit No. 774 of 1907.
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were attached, viz., the 12th September, 1905, and for & porlod

ostending over twenty years provious to that date, thero were

four windows on tho southern wall of the promises, and access.
and use of light end air to and for the premisos through those
windows had been peaceably eujoyed as an easement without
interruption for more than twenty yoars onding about tho 3lst
Qcteber 1006 that the defendant with full koowlodge of the
attechment and acting in collusion with Chundea Moni Dassee
with the objeet of delvauding tho auection purchaser of the-
premises mducod Chundra Moui Dassec to tuko out tho wood
frames of the windows and eloso them with briek and mortar and.
plaster ; this action on the part of the defendant did not in any
way affect the right of easement of the plaintiff in respoect of the
four windows with regard to the passage of light and air through
the premises. The plaintiff fuxther alleged that the defondant
wrongfully constructed & wall on the south side of the premises.
against the windows, and later on in April and May 1907 the
defendant again wrongfully constructed another wall in the same
line with and to the east of the windows, cansing the walls to
entirely block up the passage of light and air from the south to a
portion of the premises, and, though the plaintiff ropeatedly
requested the defendant to remove the wall and obstruction, she
rofused to comply with bis request.

The defendant in her written statement submittod that there
was no cause of action diselosed in the plaint, and denied that
the plaintiff was entitled to any easement or right to the admis-
sion of light or air from the premises through the four windows,
She stated that none of the four windows were in existence on
81st Qctober 1906, but such windows, as had formerly existed in
the southern wall of premises No. 12 Juggernath Soorie’s Lans,
had been previously eclosed by Chundra Moni Dassee with the
intention of renouncing, sbandoning and xelinquishing her
right to an easement of those premises, and she denied the
allsgation of {raudnlently colluding with Chundra Moni Dasses
to take out the window frames as alleged by the plaintiff, she
did not admit that the walls put up by her entirely hlocked - up-
the passage of light and air, and denied she was guilty of any
wrongful conduct towards the plaintiff.
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On these grounds she submitted that the suit should be
dismissed with costs.

Mr, C. B. Dus, (Mr. 4. N. Chauwdluri and Mr. N. Sivear
with him for the pleintiff. TProperty scld to tho purchaser ab au
auction sale passes all the interest at the time of attachment.
The purchaser must claim through and under the uttachment,
Debi Prasad v, Baldeo (1), Bwhawan i v, Makund Lal (2),
Dinendronpath Sannial v. Ram IGonwr Ghose (3), snd ss. 276,
984, 286, 287, 812, 818, 316 of the Civil Procedure Codo, reforred
to. An casement can be transferred. Stokoe v. Singers (4),
Anandalel Das v, Radha Mohan Shaw 16).
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Mr. B. L. Mitter (Mr, S. R. Das with him) for the defendant.

Section 276 of the Code doos net apply at all.  There cannol be
any alienation of an casement within the meaning of section 276
of the Code. Kven if it were a good alienalion, it would be void
only as against the judgment-creditor. There could not be an
alienation of an eascment under section 6 of the Tramsfer of
Property Act.

[Criryy J.  There could be an abandonment,]

Alienation under seclion 276 of the Code contemplates an
elienation by two parties. - Abdul Rashid v. Gappo Lal(0), Khub
Chand v, Kulien Das7), Svineds Sublimani Dasi v, Malendra
nath Dutti8), Sankaralinga Reddi v. Kondasami Tevan(9).

A purchaser’s interest only arises after sale of the property.
The execution purchaser purchases only that which stood at the
actual date of the sale. A license extinguishes an tasement and,
when executed, is ixrecoverable. The leading authority is Winter
v. Brockwell(10). Bee also Davies v. Marshall(11), Liygins v,
Inge (12), Gale on Easements pp. 81, 619, The attachment
provents only alienation. A license given to a servient owner to
do something on his own premises is not an act of alienation ; also

@ license to o gervient owner to construct an easement is nob an

"

(1) (1895) 1 L. R. 18 AlL 123, (7) (1876) 1L.L. R.'1 AlL 240,
() (1892) 1 L. R.16 AlL 113, 113.  (8) (186%) 4 B. L R. P, C. 16,
(8) (1851) L L, R. 7 Cale 107,118,  (9) (190%) L L R. 30 Mad, 413.
(4) (1857) & B. & B. 31, (10) (1807) 8 Enst. 308, 300.

(5) (1868) 2 B. L. R, Il B, 49. (11) (1861) 10 C. B. N. S. 697,
(6) (1898) I. L. R. 20 All 421, 428.  (12) (1831) 7 Bing. 682.
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alienation, Thore must be a transfor. An easement apart from
the dominant tenement eannot be the object of an alienation.
Under seetion 276 of the Code only such acts as amount to sn
alienation are void. If the owner abandons & privilege attached
to the property that is certainly not an alienation. 1 submit the
purchaser has no cause of nclion against me, inasmuch gs he
purchased the property with the doors olosed up.

Cnrey J. This is a suit for an injunction and in the alter-
native damages for the infringoment of the plaintiff’s right to
light and air to the south side of his premiscs. The plaintiff
purchased these premises at an auction sale, when tho premises
were sold by the Sheriff of Caloutta on the 14th Decombor, 19086.
The sale was confirmed by an order of this Court dated the 29th
January 1907 and a sale certificate was issued on the lst March
1907. It appewrs that {he premises had belonged to ono S, M.
Chandramoni Dasses and they were attached in execution of
a decree against her on the 12th September 1905. During the
aftachment and prior to the sale the plaintill alleges that Chan-
dramoni Dassee closed up four windows on the south of her
premises with bricks and mortar, thus closing the apertures, which
the plaintiff alleges were ancient lights, Whether Chandramoni
Dassee did this for a consideration, i.c., whether she relinquished
the ensement in favouwr of the defondant for money valuo or
whether she closed the apertures of her own free will to suit her
own purposes is a question of fact, whioh may have to be tried,

The defendant, however, has raised the question by way of
demurrer that the plaintiff has no oause of aotion, inssmuch as
he purchased the property with the windows closed and ‘cannot
therefore insist upon any rights, which the judgment-dehtor
Ohandramoni Dassee may have previously possessed. The ques-
tion has heen argued, whether the act of Chandramoni Dassee in
closing the openings was an alienation within the meaning of
section 276 of the Civil Procedure Code and so void aguinst the
purchaser, who has & claim enforceable under the attachment, I
have some doubt as to whether it ean be said to be such am
alienation, but if it is not, I do not see how I can prevent the
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plaintiff from asserting o claim to any right of light and air,
which Chendramoni Dassee orginally possessed. If it was not
an slienation, the mere blocking up of apertures would not
necessarily amount to an obandomment of her rights. That is
:a question of faef, which I must try. I think thereforo that so
far as the demurrer is concerned the case must proceed. I will
first try the question of the plaintiff’s right to the access of light
.and air to this house on its southern side.

The question of damages can stand over till that point is
-decided.

(After taking evidence the following judgment was delivered.)
The remarks, which I made yesterday, in disposing? of the
demnrrer must be taken as part of my present judgment.

The facts of the case have now been gone into, On those
faots it is proved beyond any doubt that the four apertures
in question are ancient lights. The plaintiff has put forwaxd
tho story that these apertures were closed by arrangement betwoen
the sons of Chandra Moni Dassee and the defendant, who paid
Rs. 10 to cach of them for that privilege, and thom limself
by his masons closed the windows with brioks and mortar
and subsequently built the wall against the south wall of the
attached premises, of which the plaintiff now complains.

The defendant’s story on the other hand is that he hed
nothing whatever to do with the sons of Ohandra Moni Dassse ;
that they blocked up the windows of their own frec will, and that
he subsequently built his wall against Chandra Moni Dassee’s
house. It is admitted by his counsel that this wall was built solely
by way of precantion to prevent the acquisition of any ocasement
in the future, On these facts and having regard to the details of
the story told, it appears to me that the defendant is on the horns
of .o dilemma. If we take his own case it is clear from the
~ew1ence of Kader Nath and Asutosh thet these openings were
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blocked not iw order to exclude the light and air, but beoanse the“',

window frames and bars had become so dilapidated as to he

-dengerous.. There was a foar it was said of children falling out
cor of thieves effecting an entrance. 'When asked whether there
was any intention of reopening the apertures Kedar Nath
distinetly replied not at at fime, Mere non user of easement
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is not an implied release of it and I could not thercfore upon.
thab evidenco come to the conclusion that there was uny infention
on the part of Chandra Moni Dassee and her soms to abandon
the vight, which they nndoubtedly possessed. Ifithal ho the easo,
the transfer of tho dominant tenement to the plainfiff would
corry with it the easemnont, which was then existing, but which by
the closing of tlhe aportures might he in suspense. The other-
paint of view is that of a dofinite arrangement botweon the
defendsnt and Chandra Moni’s sons, prineipally Kedar Nath, and
T feel bound to say that in my opinion this is probably the
trath of tho case.

The reason given by Kedar Nath for blocking tho windows is.
50 puerile that it can haxdly be asceptod, These are south windows -
and must bo of estreme importance fo the rooms, which they
light and to block them up with bricks and martar, bocanse tha
trames and hars are out of vepair, scoms to mo abswrd., I there
was this arrangement between the defendant and Keder Nalhy
it is diffieult to sce how the defondant can rely upon it, when he
oxpressly denies it. Dut taking it to be the onse, does it pub
bhim in any bebler position ¥ A good deal has beon said aboub
the transfer of an easement and that it cannot be rogurded as
an elienation within the meaning of section 276 of the Code
of Civil Procedure. T expressed yesterday some doubt on thab
point, but on further consideration I am inelined to think thab
it most be so regarded. An easement of light and wir falls
within the definition of immoveable property and it is o very
important appansge of the property in this case, which was
under attachment, An easement oan be extinguished by the
dominant owner releasing it espressly or impliedly to.the-
servient owver, and, if it was so expressly rolensed, it would ‘P«
my opinion be an alienation of a portion of the property attached.
It would certainly have the effect of materially diminishing the
value, if the easement was, as in this case, an important one.
Mr, Mitter attempted to argue that the construction of the-
defendant’s wall by leave of Chandra Moni or her sons wonld
amount to a licenss, which would have the effest of extinguish~
ing the easement, I do not think that this is a correct way to.
look at it, Tn wy opinion it was either an express relinquishment:



VYOI, XXXV] CALCUTTA SERIES.
or nothing at all. As to whether the release was sarried out
in proper form or not, whether thera should have heen a deed,
is not a matter of any importanco.  If it was not propezly earvied
out, it might be for that reason invalil. If it had bocu properly
and formally offected it would, I think, be void under the pro-
visions of section 276, As to the rolief to be granted to the
pleintiff there can be no doubt whatover. I have no partienlar
srmpathy for the plaintiff, who must be taken to have purchased
this property with his eyes open and possibly by reason of this
alteration in the south wall to have procured it ab o lesser price
than he might otherwise have dome. That however cannot
interfere with his demand for his rights, if he has any., In my
opinion he has the right to have this wall, which is admitfedly
a temporary siructure, put up for & temporary purpose, (fe.,to
prevent the acquisition of rights in the fulwre) romoved ro fax as
it covers the closed apertuves. It was suggested that it was not
& cose for a mandatory injunction, but I cannot imagine any case
in which & mandatory injunction would be more appropriate. To
award damages would be simply to corapal tho plaintiff to sell his
right to the defendant at a price to be named by the Cowt. I
therefore pass a decree in favour of the plaintiff for a mandatory
injunction in the usual form for removal of so much of the
defendart’s wall as has been built in four of the four apertures
in the fixst floor of the south wall of the plaintiff's premises. The
plaintiff must have his costs of this suit.

Attorney for the plaintiff: Ghosh and Kar.
Attorney for the defendant: S, C. Bysack.
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