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Zmiiation Act ( Z r  of 1877) s, 26 and Soh IT, Art. 47.

A riparian owner claiming & right to irrigate his ian^s from the river flowing 
past his land by putting up dams therein must not interfere with the rights of 
the lower riparian owners.

Miner v. G-ilmour (1), Swindon Wafer Worls Company v. Wilts and BerTcs 
Canal Wamgaiion Company (2), Mo Oartney v. Lm,d,onierry and Lough Swilly 
Sailway Co. (3) referred to.

Any such interference would be unreasonable and incoasistent with the right* 
of others, unless allowed in pursuance of some arrangements arrived at between, 
the parties interested, or bj the succeBsful acquisition of a prescriptive right.

Ealu Klialir v. Jan Meali (4) referred to.
An upper riparian owner eaa acquire an eaiseffiej5i;to irrigate bis land sparb 

from the mode of acquisition mentioned in s. 26 of the Limitation Act: Sajrvp 
Xoer V" Alul Sossein (5). But if he relied on custom, he must prove that it was 
ancient, continuous, peaceable, reasonable, Certain, compulsory and consistent with, 
other customs regarding the right to irrigate from the river.

Art. 47 of Sch. II  to the Limitation Act has no application to a suit for a 
declaration of the plaintiff’s right to put up dams in a river to irrigate his lands, 
it not being one to recover possession of property.

S econd  A p p e a l  "by Bshan Chandra Samaafca and others, 
the plaintifls.

This appeal arose out of a suit instituted oa the 19th Febru­
ary, 1903, for a deolaratiou that the plaiatife and their oo» 
tiilagers of Sonakur and Amra, lying on both, sides of the riTer 
Banka, have acquired a right by presoription and custom and also

* Appeal from Appellate Decree, Noi 955 of 1906, against the d8(3re#;'6f 
H. E.Eansotn, District Judge of Burdwan, dated Feb. 2S, 1906, reversing the decree 
of Aghore Chandra Hazrah, Subordinate Judge of Burdwan, dated April 6j 190S.

(1) (1858) 12 Moo. P. C. 181,156. (3) [1904] A. € . 801.
(3) (1875) L. R. 7 H. L. 697. (4) (1901) I. h. R. 29 Calc. 100,110.

(5) (1880) I. h, R. 6 Oalo. 394, 40S.



1908 as riparian proprietors, to irrigate their lands hy constraoting
dams every year in tte  said river. The enjoyment of the ease- 

Chaotba mentj as of light, peaceably and without interruption for more
«. than twenty years was asserted by the plaintiffs; and they also

prayed for a perpetual injunction.
The defendants, who are the inhabitants of certain other 

villages lover down the river, denied the claim and pleaded 
limitation.

The evidence on the plaintiffs’ side was to the efiect that they 
had been putting up dams in the river Banka for more than, 
twenty years prior to the institution of the suit, and that for the 
last eight or nine years the defendants had interferred with the 
bunds and got them out, either through the police or by Magis­
terial ordetB.

Two Magisterial orders were put in evidence—one dated 19lh 
July 1902, and the other dated 13th August 1879. These orders 
were evidently made under the Criminal Procedure Code for
prevention of breach of the peace.

The Subordinate Judge was of opinion that the aforesaid 
Magisterial orders were not evidence in the case except for the 
purpose of showing where the obstructions took place; and he 
decreed the suit declaring the plaintiffs’ prescriptive and other 
rights to irrigate their lands from the river Banka by ereoting 
bunds therein within the limits of their villages, and ordered 
that a permanent injunction be issued restraining the defendants 
from interfering in any way with the enjoyment of the plaintiffs’ 
rights.

The District Jadge, on appeal, dismissed the suit, obaerTing 
as follows:*-"

“ Thai ths (Magiaterial) order of 13th August, 1879, was an order passed 
under s. 532 of the Code of Criminal Procedura ( ic t X of 1872) and purported 
to have been madis by the Joint~preaumably first class—-Magistrate {ifter an 
enquiry hy the order of the District Magistrate under section 583 o | the 
Code into a dispute regarding the right of iunding up the Banka rivet for 
irrigation purposes. The Joint-Magialrate would have power under «. 20 of 
tliat Code to make orders in possession cases, as would he an order under b. 582 
i  the Code « , , , , . This order meant that there was no

possession on the part o£ the v illagers of Sonakur and Anira (which were on the 
opposite hanks of the river Banka) of any right to use the water of the ritei? 
to the esekaion, entirely or in part, of the public or o£ the lower villager®
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The plaintiffs and their predecessors were bound by this order, aadin the absence 
of any suit to contest it within three years, it must be held that this order is 
not merely fatal to aay assertion on their part of any such right as they claim, 
but is even a bar to their suit under Art. 47 of the Limitation Act.”

The Distriot Judge further oliserred that:—
“  Even if bunds were put up ananally from 1880 to 1883, there is clear 

evidence that this was followed, in 1884, by an agreement being arrived at with 
•the defendants, the lower villagers, that the hunds might be constracfced in that 
year, and that this agreement was coincident with the introduction hy Govern­
ment notification in that year into the di3trict of the Irrigation Act (III of 1876), 
wHch rendered tUe putting of such bmds a criminal offence.

T he plaintiffs appealed to the High Oourt.

Bahu JyoU Prasad Sarmdikari, for the appeEants: The 
plantiffs claim under three-fold rights: (i) prescription; {n) 
custom; and {in) natural right of riparian owners. As regards
(i), the agreement of 1884 referred to by the Court belo'W is not 
on the record, and there is nothing to show that the user in 1884 
was ol a permissive character; ‘‘peaceably in section 26 of the 
limitation Act does cot mean that there is to he no opposition, 
as the Explanation shows that the section itself comtemplatea 
opposition. As regards (w), there is no finding by the lower 
Appellate Court. An easement may be acquired by modes other 
than those mentioned in section 26 of the Act, wbich is not 
exhaustiTe: see Eajruf Koer v. Ahid Homin  (1);, Budhn Mandal 
T. Maliat Mandal (2), and Kalu KhaUr v. Jan Meah (3). As 
regards («V), it is distinctly stated in the plaint thafc outlets^are 
left for sufficient water to flow downwards; and the Oourt of 
first instance finds that no serious inconvenience is caused by the 
dmds to the lower proprietors. That being so, we can claim 
such a right tinder the common law as part of our natural rights 

riparian owners; we do not claim to dam up the whole river 
or an , unrestricted use of the water. The present case is 
oieariy distin|uishable from the Privy Council ease of Mds 

V. Joynath Singh (i).' The true test is not in th® 
quantity of water taken, but in the nature of the injary, if any
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(1) (1880) I. L. B. 6 Calc, 394, 402.
(2) (1808) I.L .E .30Calc.l077.

(a) (1901) I. L. E. 29 Calc. 100,
(4) (1897) 1. 1.. B. 2i Calc. 86S.



XttOti to the lower proprietors: see Miner t .  Qilmour (1); Gale on 
Mm 'b 8fcli edition, page 240.

Chahdba. The Court lelow is also wrong in holding that the suit is
1 A'Mm'XA under Article 47 of the Limitation Act, for this is not

a suit for the reooyery of any property; orders under section 532 
of Act X  of 1872, or section 147 of Act V of 1898 do not fall 
within Article 47 : Majafh of VenJmtagiri v. IsakapaUi Siihhiah (2)j 
Gomanii Ranchor Lalji v. Bri Girdharlji (3).

Babit Nalinirmijan GhatUrjee, for the respondents. The 
plaintiffs, as upper riparian proprietors, cannot dam up the river 
and appropriate as much water as they like to the injury or 
inconvenience of the lower riparian owners. The rights of an 
upper riparian owner are discussed in Bwinclon W dem orh  Go. v. 
WilU and B&rh Qanal Navigatm Co. (4) and MeCarimp i .  
Zcndonderr§ and Lottgh SioiUij RuUioay Go. (5). Lord Halshury 
li. 0., referring to Bwmhnh  case, observed that it was “ settled 
and almost codified law” on the subject. These cases lay down 
that the upper riparian owners must “ restore the water suhstan- 
tially undiminished in volume and unaltered in character see 
also G-ale on Easements, 8th Edition, pages 245-246. The 
plaintiffs’ allegation that outlets are kept, through which water 
IB taken by the lower riparian proprietors, is not sufiicient. They 
have not stated what is the volume of water passing through 
the channel, and the quantity of water appropriated by them; 
nor was there any enquiry made with respect to these matters. 
The plaintiffs are, therefore, not entitled to the relief they claim i 
B6S I)M  Fenhad 8ingh y. Joynath 8(ngh (6).

As to the prescriptive right, the findings of the Court b&Iow 
are conclusive ? the repeated obstructions by the defendants shew 
that the enjoyment o! the alleged right was not peaceable: Gal© 
on Basements, 8th Edition, page 234; Mitra on Limitation, 
page 775. Here, not merely verbal protests were made, but 
active resistance was offered. Magisterial orders were obtained, 
and the dams cut open with the help of the police. To claim a 
right by prescription otherwise than under section 26 of the

(1) (1858) 12 Moo. p. C. 131, 150. (4) (1876) L. B. 7 H. L. 697.
(2) (1902) I, L. R. 26 Mad. 410. | (5) [1904] A. C, 301, S04,'
(3) (1897) I  L. R. 20 Ail. 120. (6) (1897) I. L. S. 24 OaIc.

■■854 CALCUTtA SER IES. [VOL. XXXY.



Xiimitation Act, lo n g  and peaceful enjoyment must be proved so 1908

as to raise t i e  presum ption of a legal origin: the case of Bajrup eSa^
Koer V. Ahul Eossein (1) does not lay down that the enjoyment 
need not be peaceful nor continuous. v.

As to the right based on custom, the findings are also 
conclusive. For the difierence between acquisition of a customary 
right and that of a prescriptive right, see Peacock on Easements, 
page 177. It  is more difficult to prove a custom; it must be 
ancient, invariable, certain and reasonable.

The question, whether Article 47, Schedule I I  of the Limita­
tion Act applied to this case, need not be decided. Article 120 

•of the Act may be applicable.
JBaiu Jyoii Prasad SarmdiJcari, in reply.

Ciir. ado, mU.
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Oaspeesz an d  S h a u fu d d in  J J .  The suit giving rise to this 
second appeal was brought by the plaintiffs, for themselves 
and the other inhabitants of Soaakur and Amra, to have it 
declared that they have a right to irrigate their village lands 
from the water of the river Banka by putting up dams therein. 
The defendaats are inhabitants of certain villages lower down the 
■stream of the said river, and they, it is said, on the 21st July 
1902, with the assistance of the Police cut the plaintife dam. 
I t  is conceded in the plaint that the defendants have a right to 
take some water, but the allegation is that the defendants’ supply 
must be regulated by the outlets left by the plaintif s.

The suit was based on a three-fold right founded on (i) pres- 
■cription, (ii) custom, and (iii) vicinity.

But the statements as to this right contained in paragraphs 4, 
■5, 0 of the plaint, are not very distinctly set forth; they oveiiap 
and coalesce to a certain extent, as will appear from a comparison 
•of the said paragraphs.

The Court of first instance decreed the suit and found in 
fttrntifls’ favour on their three-fold right.
, The District Judge, on appeal, dismissed the suit. He relied, 
for the most part, on the provisions of Article 47, Schedule I I  of

(1) (1880) I. L. B. 6 Calc, 394.



1908 tte Limitatioa Act as barring the plaintiffs’ suit, because they
EsHAH bad not instituted tbeir suit within three years from the 13th

sS S ta 1879, when the Joint Magistrate, Mr. Tobin, passed an.
section 532 of the old Code of Criminal Procedure 

SiBGH. (A.ot X  of 1872 5̂ adverse to the claims of the villagers up the
stream of the river Banka and consequently in favour of the
villagers represented by the defendants in the present htigaiiou.

It  has been urged before us—first, that the District Judge 
has misunderstood the case; secondly  ̂ that Article 47, Schedule I I  
of the Limitation Act, has no application ; thirdly, that the 
District Judge ought to] have arrived at a clear finding on each, 
of the rights set up by the plaintiffs; and fourthly^ that at any 
rate the plaintiffs should be allowed to take as much water as is. 
reasonable for the irrigation of their lands.

In  our opinion, the second contention is sound and must 
prcTail. Article 47 says that a person bound by an order respect­
ing the possession of property made undtr Act X  of 1872 must 
sue to rocover the property comprised in such order within three 
years from the date of that order. Now, the order of the ISth 
August, 1879, was not an order declaring one of the parties to be 
entitled to possession of property. No possession was giyen to 
either of the parties. The present suit, alsOj is not one to recover 
any property, but it is a snifc for a declaration of plaintiffs’ right 
to put Tip dams and to irrigate their lands by means of such dams.. 
We have referred to Act X  of 1872 and the order of the Joint 
Magistrate, and we think that Article 47 has no application to-

the present case.
The remaining contentions, howefer, must be decided adversely- 

to the plaintifis-appellants.
The judgment of the District' Judge contains sufficient indi­

cations that he found, and in our opinion properly found, that the 
plaintiffs had not made out aay of the rights claimed.

The question of prescriptive,right has reference to seofcion 2^ 
of the Limitation Act. It has been found as a fact by thê  
District Judge that the plaintiffs did not peaceably, as of riglil' 
and without interruption, enjoy the right to irrigate their lands* 
for twenty years ending within two years next before the ipti-* 
tution of the suit. The history of the dispute between

856 CALCUTTA ■ SEBIES. [VOL. XXXV.
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parties since the year 1879 precludes the possibility of any 
acquisition of the rigliti claimed under section 26, Since the year 
1884 temporary arrangements were in force, and in 1900 there 
was a fresh climax and a fresli Magisterial order. The jndg- 
raent of the lower Appellate Oourt is fall and deeisiTe on this 
part of the case.

With regard to the questions of custom and ?loinity, the 
Distriofc Judge has not espressed himself so fally. The plaintiffs 
claim to have acquired a customary right hy long user Ibefore 
the year 1879, and they also rely on their natural right as upper 
riparian owners, in other words, ob their right hy vicinity or 
vicinage. They can acquire such an easement apart from the mode 
of acquisition mentioned in section 26 of the Limitation Aot: see 
Bajfup Koer v. Abul Ho&sem{i). But if they rely on custom, they 
must prove that it was ancient, continuous, peaeeahle, reasonable, 
oertsrin, compulsory and consistent with other customs regarding 
the right to irrigate from the river Banka. We need hardly 
say, that proof of a customary easement is immensely more 
difficult than proof of an easement within the provisions of sec­
tion 26 of the Limitation Act. The plaintiffs claim a right to the 
extraordinari) usa of water, and they must not, therefore, interfere 
with the rights of the lower riparian owners: Miner y. 
G'ilmour{2), 8imdon Wafei'-icorks Gompantf v. WiUs and Berks 
Canal Namjaiion Gompann (3), MoOarbiey v, Londonderry and 
Lough 8 willy Railway Compm;,/ (4). Any such interference 
would be unreasonable and inconsistent with the rights of 
others. I t  cau be allowed only in pursuance of some arrange­
ments arrived at between the parties interested or as entailed 
by the suooessful acquisition of a prescriptive right. This was 
the view adopted in K ah  Khabir v. Jan Meah{^), where, however, 
the plaintifs were found to have acquired by prescriptive use 
the right they claimed. The learned Judges in. the same 
ease pointed oist the ratio decidmdi in Debi JPmkad Singh V. 
ffot/mth 8ingh{Q). The plaintiffs claim an imrestriotej right to

(1) (1880) I. L. n. 6 Oale. 894, 403.
(2) (1858) 12 Moo. P.O. 131,156.
(3) (1875) L. E. 7 H. L. 697.

(4) il904] A. 0. 301.
(5) (1901) I L. R. 29 Oak. lOO, 110,
(S) (1897) I. L, E. 24 Calc. 865 j

li. B. 2i L A. 60.
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1908 eottstract dams, and to impound as miiob. water as tkey may find
oonYenient, and tliey merely concede tbat t]i© defendants may

Chatoba talje the surplus, if any, tliat escapes througli the outlets left
e. ia  the dams put up from time to time. They liave no such

common-kw right by reason of vicinity; they do not set up any 
arrangement or eontraot with the lower riparian owners: and 
they supply e g  materiala on the basis of which the Ooui’t might 
determine what proportion of water should be diverted for 
their use without prejudicing the admitted rights of the 
defendants.

Applying these principles to the judgment of the District 
Judge, WQ ohserTG that in the first part of that judgment 
he has correctly stated the plaintiffs alleged three-fold title. He 
tkea sums up the effect of the evidence and places reliance on 
the case *we have cited, K ah  Khnlif y. Jan Meah (1). The 
meaning of the Distriot Judge is quite plain though he might 
have ©spxessed himself more clearly. He concludes by saying; 
“ I t  is impossihle on suoh eTidence to hold that the plaintiffs have 
succeeded in establishing the right, which they okim.” This 
is a finding on the entire case, and, sitting in second appeal,' We 
cannot disturb it.

The appeal is, therefore, dismissed with costs.

A;ppecd dmiissei.
B. B. B.

(I) (1901) I. h. B, 29 Calc. 100,110,
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