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FULL BENCH.

Before Sir Francis W. Maclean, K. C. I. K., Chief Justice, Mr. Justice:
Rampini, Mr. Justice Brett, Mr, Justice Mitra and Mr. Justico Doss.

SATYENDRA NATH RAY CHAUDHURI
7,

KASTURA KUMARI GHATWALIN.*

Civil Procedurs Code (dct XIV of 1882), 5. 199~ Judgment—dJudgment written.
after transfer of the judge from the place, whers te case wa: heard, if valid.

The judgment, referred to in section 199 of the Civil Procedure Code, which
can be pronounced by a Judge’s successor, may be written after he has ceased
to exereise jurisdiction in the place, where the cause of action in the suit te
which the judgment relates, arose, owing to his transfer or proceeding on lenve.

Mutty Loll Sen v. Deshkar Roy(1) held inapplicable. Parbutty v. Higgin(2)
and Sundar Kuar v, Chaundreshwar Prasad Narain Singh(3), followed,

Stcoxp AppearL by defendants Nog. 1 and 9.
The facts of the case appear from the Order of Reference;

which was as follows :—

These are two appeals against one decision, dated the 2Ist Novembor 1905,
of Mr. W. H. Thomson, who dcscribes himself as *“late Subordinate Judge of
Deogbur, now Subordinate Judge of Dumka.”

The facts are these, The plaintiff Srimati Thakurani Kasturs Kumari Ghat.
walin, through the manager, appointed by the Court of Wards to manage the cstate:
of ber deceased husband, sued to eject certain defendants from lands in the
Sub-Division of Deoghur. The principal defendsnt was the defendans No. 1,
Lale Brij Bebari Suhai. There wers other defendants, who were sub-lessces.
under Lala Brij Beharl. The learned Subordiuete Judge speaks of thew as.
 sub-defendants.” The plaintiff obtained a decree, Some of the defendants
compromised the case with her. The only defendants, who ave dissatisfied with
the decree of the Subordinate Judge, are the defendants Nus. L and 9; and they
have preferred thess two apposls to us, the appellant in appeal No. 68 being
the defendant No. 9, and the appellant in appeal No, 147 being the defendunt

No, 1.

* Reference to a Full Boneh in Appesls from Original Decrees Nos. 63 and
147 of 1906.

(1) (1867) W, R, 1. (2) (1872) 17 W, R, 435,
(3) (1907) T. L. R. 34 Cale. 203,
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The grounds of appeal taken in this Courb are firsf, that the Subordinate 1908
Jundge is wrong in holding thab tha land in dispute isnot held upon a perwmanent ol
tenure, and secondly, that the judgment of the Sulordinate Judge is nob legal, %?,ﬁ N[I,fi;
because it was pronounced after he had cessed to be Subordinate Judge CmAUDADII
of Dooghur, or to exerc'se powers in that Sub-Division, having been appointed o

. : . KasTuBA

Subordinate Judge in another Sub-Division of the Sonthal Parganas, namely, the “gyuanr
Sadar Sub-Division, Dumlka, GHATWALIN,

" It is unnecessary for us to deal with the first of these two grounds of appesl,
because we consider that the second ground should prevail and that the suit should

be remanded to be disposed of in a legal manner by the Subordivate Judge of

Deoghur.

The suit was instituted before oud tried, by Mr. Thomson, when he was Subor.
dinate Judge of Deoghur, but by an order of the Local Government (to be found in
the Calcutta Gazetts of the 4th January 1905, page 7, and dated the 31st Decem-
Her 1904) Mr, Thomson was transferred tu Dumka and ceased to be Subordinate
Judge of Deoghur on the 17th January, 1905, On this date he recorded the
following order : * Defendants refuse to argue or to file written arguments. I am
making over charge to-day and all the parties want me to write the judawent,
8o the record must be sent to Dumka, to which place I am going on transfer.”

Then on the 2lst November 1905, that is after o lapse of 10 mouths,
he wrote his judgment and sent it with the following order to the then Sub.
ordinate Judge of Deoghur : ® Judgment written and signed. Let the record be
vefurned to the present Subordinate Judge of Deoghur for favour of delivery
of judgment.,” It is {o be presumed that the present Subordinate Judge of
Deoghur, Mr, McGavin, delivered the judgment, but it is moticeable that the
decraos were signed by Mr. Thomson, The legality of the proceedings is impugn-
ed by the appellants before us ; and we have mno doubt that they are illegal,
The provisious of section 199 of the Code of Civil Procedure allow. s judge
to pronounce a judgment written by his predecessor, but not promounced. But
this must mesn, we think, a judgment written by & judge, when he is holding
office, In which he is succeeded by another officer, and who, simply because he
has vot time to pronounce the judgmenb, which he has already written,
has to leave the task to kis successor. The section cannot in our opinion cover
a case, such as the present, in which Mr. Thomson ceased to be Subordinate
Judge of Deoglur on the 17th January 1905 and wee then sncceeded in office
by another zentleman, when he proceeded to the Sadur Sub-Division of the
Sonthel Parganas, namely, Dumka, where, affer a lapse of about 10 months,
he wrote his judgment.

We may note that we find from the Caloutia Gazetie of the 11th May
1904 (page 867) that by an order of the Locsl Government, dated the’ 9th May

1904, Mr. Thomson was vested with the powers of Subordisdte Judge within
the local limits of .the Deoghur Sub-Division. -He had, therefors, no power of o

Subordinata J udge in the whole district, and by the snbsequent order: of - the $1st

December 1904, it is clesr that, when he made over charge of his office to' the-
Subordinate Judge of Deoghur, he entirely ceased to have any powers in that

Sub-Division.

1
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We therefore consider that we should set aside the judgment and doecrees
of th: Subordinate Judge, so far ss the dofendants Nos. 1 and 9 arc concerned,
and remand the suits to the Subordinate Judge of Deoghur, to proceed with them
as provided in section 191 of the Civil Procedure Code,

We are, however, met with the judgent of a Division Bench of this Court,
in Sundar Euar v. Chandreshwar Prased Kerain Singh(l), in which it hes
been held that $he judge, who has loard the evidemee in a case, is entitled
under seetion 199 of the Civil Procedure Code to write his judgment and send
it to his successor for delivery, al hough the judgment was written by him wfter
he had taken lesve or left the post, which he was occupying, whon he heawl
the case. Two other cases have been cited to us, viz., Multy Lall Sen v. Deshhar
Roy(2), and Parbuily v, Higgin(3). The former, which is the deeision of a Fall
Benceh, is in favour of the view we take. The lutter is in favour of the view
taken by the learned judges who decided the case of Sundor Kuar v, Chandresh.
war Prased Naorain Siagh(l). Bub there is this distinction between the
case of Perbulty v. Higyin(3) and the present case, thut in Pardutfy v, Higgin(3)
the Subordinate Judge, who tried the case, had made up his mind about it
befors making over charge to bis successor. JYu the present case, Mr, Thomson
had not done mo, and app rently took 10 months to come to a decision in the case.
But we do wet rest our decision on that ground, We thiok it is clear that
under section 199, a judgment, which can bie pronounced by a judge’s saccessor,
must be one written by the judge, while he holds office, and not one written
after he has ceased to exercise jurisdiction owing to his transfer, his taking
leave, or his retirement, To hold otherwise may be convenient, bubt in our
opinion is contrary to the meaning of section 199 and may lead to gross irregu-
larities and abuees, .

We must therofore refer this question toa Fall Bench sud we accordingly
3o so and invite them to decide— Whether the judgment referred to in section
199 of the Civil Procedure Code, which cau be pronounced by a judze’s successor, iy
one which must be written by the judge, while holding office as Judge, or whethex
it may be one written after he has ceased to exercise jurisdiction in the place, where

the cause of action in the suit to which the julgwent relates arose, owiug to
“bis transfer or proceeding on leave,”

Babu Dwarka [ ath Chakravarts {Babuy Tarck Chandra Chakra-
garis and Labu Girijo Prasanna Bay Chavdluri with him) for the
sppellants. Can a judgment written by a Sub-Judge, when he
had reverted as a Munsif, be regarded as a judgment ? Mutty Ll
Sen v. Deshkar Roy(2) is clearly in pointend in my favour,
DParbusty v. Higgin(3) does not follow Mutty Lall Sen v. Deshlar
Roy(2) and Sundar Kuar v. Chandyeshwar Prasad Narain Singh(1)
goes still further. [Macreax C. J. The ohject of 5. 199 is to

(1) (1907) I, L. R. 84 Cule, 293, (2) (1867) 9, W. R. 1,
(3) (1872) 17 W. R, 476,



VOL, XXXV.] CALCUTTA SERIES.

velieve the parties of suspense snd delay.] [Mirra J.- Section
199 was introduced in fthe old Code a'ter the decision in Mutty
Lall Sen v, Deshhar Roy(1), apparantly to get xid of thej/previous
-decigions], The word “predecessor” in s, 199 means “predecessor
while writing judgment”. [Mirra J. It is then an useless
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in most cases).

The unreported judgments of Mitra J, in 8. A, 2264 of 1902,
decided on the 24th January 1905, and in 8. A. 2239 of 1905,
decided on- the 1st February 1905, are in my favour, [Mirra J.
In those cases this point does not appear to have beea argued.]
 On the merits, the case was not really gone info thoroughly.

[Macugan C. J. The defendants refused to argue.] But the
Subordinate Judge was going away that day. If the connsels
and the record were before him when he wrote the judgment, he
could have consulted them in caso of doubt, [MacreaxC.J. If
“he had, he could leave the matter to his successor], [Mrirra J.
Suppose he has no doubts? And do you think that the state of
mind of the judge, when he wrote the judgment, was not exactly
what it would heve been, if he had written the judgment, when
ke heard the case ] I am taking an extreme case.

[Doss J. Girjashankar Narsiram v. Gopadji GQulabbhai(2)
agrees with Sundar Kuar v, Chandreshwar Prasad Narain Singh(3)
Jin principle.]

Babu Ram Charan Mitra for the responlent was not ealled
apon.

Macrian C. J. The question submitted to the Full Bench
48 whether the judgment, referred to in seotion 199 of the Civil
Procedure Code, which ean be pronounced by a judge’s successor,
is one, which must be written by the judge, while holding office
as judge, or whether it may be one written after he has ceased

“to exercise jurisliction in the place, whera the cause of  actiof
“in the suit, to which the judgment relates, arose, owing to his
transfer or proeeedmg on leave. I thmk the language of the-

(1) (1867) § W. R. 1. © . (2) (1905) 7 Bom, L. R, 951,
(8) (1907) L, L. B. 84 Cale, 298,

anim;
L.
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section iz @ little involved, and the real question, which is raised
by this Reference is, whether the decision in the case of Susdar
Kuer v. Chandreshwar Prasad Narain Singh(1), which held that
the judge, who has heard the evidemce in the case, is entitled
under section 199 of the Civil Procedure Code to write his judg-
ment and to send it to his successor for delivery, although the
judgment was written by him after he had taken leave or left
the post, which he was occupying, when he heard the case, is
corraet.

The question seems to me to depend entirely upon the
oomstruction of section 199 of the Code of Civil Procedure. It
is a very short section, and in my judgment, its comstruction is
not susceptible of any real difficulty. The section runs as
follows :—* A judge may pronounce & judgment written by his
predecessor, but not pronounced.” In this case, the suit was.
heard by Mr, Thomson, when he was Subordinate Judge of
Deoghur, and he was subsequently transferred to Dumka and:
ceased to be Subordinate Judge of Deoghur on the 17th January
1905, On that date he recorded the following order “ Defendants
refuse to argue or to file written argument. I am making over .
charge to-day and all the parties want me o write the judgment;
80 the record must be cent to Dumka, to which place I am going
on transfer.” I regret Mr. Thomson took ten months to write
bis judgment, He however did write it and sent it to his sue-
cessor ab Deoghur to deliver and be did deliver it. It is urged:
thab this is illegal and that section 199 does not justify such
a procedure. In my opinion, it doss, There is nothing in that.
section, which indicates directly or indirectly that the judgment
of the judge, who is leaving the Court, must be written by him,.
before he has left. That is the point urged by ihe learned Vakil
for the appellant. Apart from authority, and had it not been
for the respect I foel for the view of the referring Bench, T
personally should entertain no doubt upon the question of the.
construction of the section. And it seems to me that the
avthorities are in favour of the view I have expressed. I have
already reforred to the case of Sundar Kuar v. Chandreshwar
FProsad Navain Séngh(1), which is the last authority upon the

(1) (1907) 1. L. B, 34 Calc, 263, |
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point. There is a similar decision in the case of Girjashankar
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vegards the older cases, the case of Parbuity v. Higgin(2) is an
authority against the present appellant; and the earlier case
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Mutty Lall Sen v, Desikar Roy(8) has no application to the ques- GmatwAim.

tion now wunder discussion; for section 199 was not in existence,
when that case was decided; hesides, the facts of that case are
obviously different. All thub was then held was that the opinions
(reduced to writing) of judges, who heard the case, hut who had
ceased to be judges of the High Court before judgment was pro-
nounced, could not be treated as judgments, but must be regarded
as mere memoranda. 1wo of the judges had retired and the third
had died, before judgment was delivered. That is not the present
case.

Before I part wilh the case, I desire to express strongly that
the judge, when transferred, ought not to have allowed such
an inordinately long period as ten months to elapse before sending

his judgment to his successor, He ought to have done so—as -

quickly as he reasonably could, and I hope this will be done in
future,

I therefore angwer the questicn by saying thal the judge,
who heard the evidence in the case, is entitled under section 199
of the Jode of Civil Procedure to write his judgment and send
it to his successor for delivery, although the judgment was
written by him after he had left the judicial post, which he was
occupying, when he heard the case.

The result is that the appesl is sevt back to the Division

Bench, which made the reference, with this intimation of our
opinion,
The appellant must pay the costs of this Reference.

Raweine J. T do not wish to press the view I expressed in

the Reference: I agree with the learned Chlef Justios.

(1) {1505) 7 Bom, L. B. 951, @ (;872) 17 W. R. 475,

(3) (1R67) 9 W. R, L. _
52

MAGLEM
cJ.
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Brerr J. 1 agree with the learned Chief Justice,

Mirra J. I agree with the learned Chief; Justice. Babu
Dwarka Nath Chakravarti, in the course of his ar, OFumem referred
to two cases (Appeals from Appellate Decrces Nos, 2264 and
2239 of 1905) decided by mwe in the begiuning of the year 1908,
The facts of those cases are clearly distinguishable from those
of the present case, and I think the question, {which has now
heen argued, was not argued before me in those cases.

Doss J. I agree in the judgment of the learned Ohicf
Justice.

8 M.



