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APPELLATE OIVIL.

Before My, Justice Mitre.

AKSHAY CHANDRA BHATTACHARYA
v

HARI DAS GOSWAML*

Hindu lats~Dayadhaga—Inkeritarce—Spiritual efficacy doctrine of, discussed—
Propinguity—4fection—Natural justice~—Mitakshare, principles of, appli-
cable, where Dayablaga silent ~Revnion.

Mere spiritual benefit is not slways the guiding principle of inheritance under
the Bengal school of Hindu law.

Propinquity bas also been accepted in the Bengal school as a principle of
succession,

Toolsee Duss Seal v. Luckhymoney Dassee (1), referred to.

In cases not contemplated by Jimutavahana or his followers, the law should be
interprefed on rational lines consistently with the principles followed in similar
enses, and the decisions of our Courts should not be based on 2 blind adberence to
the prineiple of spiritual efficacy, as it may lead to the violation of other recog-
nised principles consistent with natural justice.

In all eases of absence of any express fexts or precedents under the Dayabhaga
Jaw, Courts should have recourse to the theory of propinquity and natural love
and affection, as adopte'd by Vijnaneswara and the commentators of the more
ancient and orthodox’ schoels of Hindu law.

Rotmior, the Sanskrit word being samsrista, implies a state of union or joint-
wess, & partition and a subsequent state of jointuess amongst co-parceners by
mutual consent snd through affection, and one, who is never joint, eannot after-
wards be sald to be re-united or sameist,

Balabuz v. Rukhmabai (2) followed.

Sccoxp Appear by Akshay Chandra Bhattacharya and
another, the defendants Nos. 4 and 6.

The lands in dispute originally belonged to one Kasghi Nath
Haldar of Hassanhati. He had four sons, Braja Mohan, Krishna
Mohsn, Peari Mohan and Lal Mohan, all of whom ere dead.
Braja Mohan married at Baidyapur and left his father’s place in

: ""Appeal from Appellate Decree No. 408 of 1906, against the’'decree of -

A. E, Barward, District Judge of Burdwan, dated December 6, 1905, affirming the.
decree of Krishna Kaumar Sen, Munsif of Kalna, dated December 23, 1504,
(1) (1900) 4 C. W. N, 748. (2) (1908) I. L. R. 80 Cale. 725 ;
L. B. 80 I, A, 180,
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the life time of Kashi Nath and lived in his father-in-law’s house
and separated from his paternal family. After the death of Kasi
Nath, Braja Mohan, it is alleged, asked for & share of the paternal
properties, but his brothers declined to give him any share, unless
he gave a portion of the family debt, which Braja Mohan refused
to pay. DBraja Mohan died over 40 years ago. He or his sons,
Gtopal and Hari, were never in possession of any properties of
Kashi Nath. Gopal died before the cause of action in this suit
arose. The defendant appellants claimed title to a portion of the
property in dispute by transfer from Heri Nath,

Of the three sons of Kasi Nath, who were jointly holding
exclusive possession of his properties, Krishna Mohan died first,
leaving his unmarried daughter, Kumud Kamini, as his only
heir, Kumud Kamini inherited one-third share, Peari Mohan
died noxt and bis share was inherited by his son, Nanda Gopal.
Lisl Mohan died last, leaving him surviving hie two nephews.
Hari Nath and Nanda Gopal, as possible heirs. The plaintiff
contended that Ll Mohan’s share passed to his brother's son
Nanda Gopal alone. The plaintiff elaimed the property in suif
by purchase from Giribala and Kumud Kamini, viz, §rds from .
Giribala, and Jrd from Kumud Kamini, When Nanda Gopal
died childless, Aehala, his widow, and on her death, Giribala, his
mother, inherited his share. Both the Courts below held that
Nanda Gopal was the sole heir of Lal Mohan and decreed the
suif for possession with a declaration of the plaintiff’s title.
Hence this appesl. “

Babu Ram Chandra Maswndar (Babu Hara Kumar Mitra with
him)}, for the appellants, Mayne’s opinion that a joint byother
inheits to the exclusion of the separated brother, is based upon
cases under Mitakshara law, in which propinquity is the sole basis
of succession. In the Dayabliega there is no difference between
o joint and a separated brother. The skk: in the Dayabhagn
applicable to this case has reforence to reunion (swmsrisie), which
pre-supposes & pariition and depends upon & coniract, Kefers to
passages “ what is mine is thine” efe. In this case there was no
partition, nor reunion, anl spiritual benefit is the only thing to be .
oongidered, -
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Babu Sarat Chandra Khan, for the respondent. The sloks in
Dayabhaga relating to reunion expressly speaks of jointness and
the word samsrista includes jointness. The fu (§ ) is significant
-and by implication at least the sloka has reference to jointness
-and not to reunion only, ’

Mirra J, The argument before me has turned on a question

-of Hindu law not touched by the text-writers or commentators of
the Bengal school of law or any decision in British Indis. Such
:& cage was 1ot in the contemplation of the ancient Hindu lawyers,

Kashi Nath died, leaving four soms, Braja Mohan, Krishna
Mohen, Peari Mohan and Lal Mohan, But Braja Mohan had
been excluded from inheritance by his father. He did not
inherit any share of Kashi Nath’s property. His property was
inherited by his three other sons, Krishna Mohan, Peari Mohan
.and Lal Mohan, If Braja Moban had got a share of his father’s

property, either by partition during his life-time, or by inheritance

-after his death, there would have been no difficulty in the oase.
The ease of partition during the life-time, of the father, or after
the father’s death is contemplated by Hindu lawyers and rules
.of inheritance aro laid down for cases of continued separation or
.of reunion. IExelusion for causes not exprossly mentioned in the
text-books was not contemplated.

Biaja Mokan died, it is said 40, or 50 years ago. He was
~ pever in possession of any portion of the estate left by Kashi
"Nath ; neither had his son, Hari Nath, from whom the defen<
dants elaim by transfer, ever possession. The exclusion, therefore,
“was complete, aud if the bar of limitation could be set up, the
bar would be fully eflective. Both the father and son were
-entively separate from the resl of the family and had never at
.any time anything to do with the family property. Re-union as

understood in Hindu'law could not take place between them and “
“the rest of the family, becanze thers never was a union followed

by separation : See Bainbux v. Luklunabai (1).

- Krishna Mohan died lsaving him surviving Kumud Kamini,

his daughter: Peari Mohan had a son Nanda Gopal. Nanda

(1) (1908) I. L. R. 80 Cale, 723 ; L. R.80 L, A, 130,
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Gopal inherited his father's one-third share of Kashi Nath’s
property and, when he died sonless, Achala, his widow, and on
her death, Giribala, his mother, the widow of Peari Mohan,
inherited his share. Lal Mchan died, leaving Nanda Gopal and
Fovi his nephews, surviving him, He had no son or widow and.
it is alleged that his share passed to his brother’s son, Nanda
Gopal alone.

Lal Mohan, it appears, died within 12 years of the institution
of the present suif. There isno express finding one way or tho:
other in the judgment of the lower Appellate Court, and I musi
assume for the purpose of the appeal, that theve is no bar of
limitation to the claim of the plaintiffs or acquisition of title by
adverse possession by any party.

Of the two nephews of Lal Mohan, Huri and Nanda Gopal,.
Hari wag, like his father, separate and not joint with Lal Mohan,,
but Nanda Gopal was a member of a joint family with Lal
Mohan. Did Nanda Gropel inherit Lal Mohan’s share—exclud-.
ing Hari ? This is the only question in the case.

The text of Jimutavahana and his followers, the authorities.
of the Dayabhaga school of law, are clear on one point. Chapter
X1, Section 5, paragraph 39 of the Dayabhaga, as well as section 6,
speak of inheritance by brother's sons. If Braja Mohan or his.
son, Fari, had been joint or re-united with Inl Mohan, the texts.
would make Nanda Gopal and Hari co-heirs. 1If, on the other:
hand, Braja Mohan and Hari had been separated co-pavceners
without a subsequent reunion, the succession would, undoubtedly
devolve on Nanda Gopal to the exclusion of Hari. Re-union is.
a technical expression and has been defined by text-writers. The
Dayabhaga as well as the Dayakrama Sangrahs, define it and
the definition is based on the texts of the sages. Reunion, the:
Sanckrit word being- samsiista, implies a state of union or joint-
ness, a partition and a subsequent state of jointness amongst
co-parceners by mutual consent and through affection. Hark
could not, therefore, be a reunited co-parcener, nor was he a
separated kinsman after partition, though he was, in fact, separate-
without & division. The contention bafore me—a contention
which it appears was faintly pressed in the lower Court, i that:
the sages and the text-writers, not having deslt with a case lik
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the present one, the theory of spiritual benefit should he applied
in the Dayabhaga school for determining heirship ; that is to say,
inasmuch as Harl and Nanda could offer the same number of
ohlation eakes to Lal Mohan and his paternal ancestors, and so far
a8 spiritual benefit was concerned, Hari and Nanda Gopal stood on
the same level, they should divide the inheritance; on the other
hand, it has been contended by the learned vakil for the respon-
dent that the Sanskrit word samsrista does not only include the

state of reunion, but also jointness, and, therefore, Nanda Gopal, -

having heen joint with Lal Mohan, would alone obtain the
inheritance, excluding Hari, who was separate.

T cannot accept either of these grounds of contention. I can-
not give a meaning to the word samsrista, which has not been
given to it by the authorities, and call a co-parcener samsrista
when he was always joint and there never was a partition. He
was joint, but not reunited. Neither am I prepared to hold that
the ancient sages and commentators intended that mere spiritual
efficacy would control succession in such a case. If I were to
hold that hoth the cousins would inherit the share of Tial Mohan,
I would, in my opinion, go against the spirit of the texts of the
soges and commentators.

‘Notwithstanding the predommanoe given to the theory of
spiritual benefit by the writers on the Bengal school of law, they
- have not adhered to it in the case of re-united co-parceners, they
have excluded separated co-parcemers and given preference to
re-united co-parceners, instead of applying the theory of spiritual
benefit, Itis clear they have ignored the theory of spiritual
benefit, whenever there is & contest between separated and
re-united co-parceners, in the same way as they have ignored it
in several other cases. Piinciples other than spiritual benefit
have often been applied, as will be apparent from even a eursory
reading of the gieat work of Jimutavahana, I am quite sure
that, if they could contemplate a case like the present, they would
have laid down that pieference should be given to the ]Olll.t a5
against the separate kinsman, ‘
~ In Chapter IV, section 2,J xmutav&hana, gives hiere and: there
his reason for succession to be spiritual effioacy, but the wife or a

dauglter or the mother carnot confer spiritual benefit and in
49
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cases of stridhan, a maiden daughter supersedes soms, and in
succession to father’s property, she supersedes her married sisters.
Propinquity has been accepted in the Bengal school as & principls
of succession, Toolsee Dass Seal v. Luckhymaoney Dassse(l), though
spiritual benefit is also taken into consideration. In the cage of
succession to the property of a man, who dies leaving both a join
nephew, and a nephew, who or whose father was never joint, other
principles and not epiritual efficacy should be in my opinion taken
into consideralivm, as Jimutavahana has done so in similar and
numerous other cases. In cases not contemplated by him or hig
followers in the Bengal school of law, the law should be developed
on rational lines consistently with the principles followed in.
similar cases and the decisions of our Courts should not be based
on g blind adherence to a principle, which would lead us to the
viclation of other recognised principles oconsistent with natural
justice.

Spiritual benefit, notwithstanding some authorities to-the
contrary, is not alwuys the guiding principle of inheritauce under
the Bengal school of law., The theory of spiritual benefit cannot
apply to a good many cases of inheritance under the DayabLaga,
school of law. Spiritual efficacy as a principle guiding rules of
succession must fail in the cages of all female relations, The
widow, the daughter, the mother, the paternal grand-mother are
said to inherit under express texts. It was necessary in their
cases to have rccourse fo a different principls, and that principle
must have been affinity and affection, which had led the more
ancient sages to say thab they come in the line of heirs. Yajna-
valkya’s text, as well as the texts of many other sages, could not be
either easily avoided or reconciled with the theory of spiritual
efficacy in all cascs. In most cases, propinquity, spiritual efficacy
and nalwial love and affection run in the same lines and no
difficulty arises, but whenever they run in different lines,
Jimutavahana was compeiled to ignore spiritusl effieacy and have
recourse to other principles or express fexts. '

The reason for imheritance by a reunited co-parcener is not
spiritual benefit, but a guasi-contractual relation and affection for
sach other. Spiritual henefit has no place, Affection is . an

(1) (1900) 4 C. W. N. 743,
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imporfant element (Vrihaspati XXV, 72-77). “The agreement
“the wealth, which is thine, is mine, that which is mine, is thine »
is also another element (Dayakarma Sangraba, Chapter V, sootion
1, paras, 2 and 8). The criterion is not expressly spiritual benefit,

‘We must next see wkat in ruch a case as the present, the
older authorities have laid down and whether they havo been
exprossly dissented from by Jimutavahana, An espress dissent
by the authorities of the Bengal school of law will. preclude oup
adopting the rules laid down by the older and the more orthodox
authorities, The sages, whose texts have been interpreted in the
Mitakshara, were undoubtedly of opinison that a co-parcener, who

is joint, is enfitled {o preference under the law of swrvivezship,

If, as has been found in this case, Lal Mohan was joint with
Nanda Gopal, he would succeed acoordivg to the Mifakshara,
which in my opinion, should be the guiding principle in the
sbsence of any express texts or commentaries of the Dayabhaga
school of law. I would, in all cases of absence of toxis or prece-
dents under the Dayabhega law, have recourse to the theory of
propinquity and natural love and affection, as adopted by Vinans
eswarae and the commentaters of the more ancient and erthodox
sohools of Hindu law. They are highly respected by lawyers
of the Bengal school, and I would make the law of Bengal
correspond with the law as administered in the rest of India,

On the ground also «f implied agreement and convenience
Nanda Gopal should esclude Hari, A and B, uncle and nephew,
remained joint ard acquired property jointly assisting each cther.
The one loves the other and each relies on the help of the other.
They are in the nature of joint owners—joint tenants, The
admission of & third perton like Hari fo succeed to the share of
one of these on his death is a clear infringement of the natural
order of things and the principles that rogulate descent of property
in all civilized systems of jurisprudencs,.

. Iam, therefore, of opinion that, in this case, the decision of the

lower appellate Court is correct and that Hari was not entitled to
& 3h share of the inheritance left by Kushi Nath as a co-heir
with Nanda Gopal,

The appeal, therefore, fails and is dismissed with costs.

B. M. Agpeal dismissed,

27

1908
v
ARSHAY
CnaNDEA
Bratra.
CHAXTA
Da
Hazn Das
@0swWANT,

Mrzea J.



