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Before Mr. Justice Brett and Mr. Justice Boss.

AKSHAT KUMAE SHAHA
V.

H IEA  RAM DOSAD.*

Fromnoial Small Cause Courts Act (IX  of 1887), Sch, II, cl. 8 and ss, 15(1)̂
32—-Suit for recovery of rent of homestead land—Jurisdiction of Judges
of Courts invested with Small Cause Court loioers.

Clause (1) of section 15 of the Provincial Small Cause Courts Act should h 
read with clause 8 of the Second Schedule of the Act.

So read, the expreBsion “ the Judge of the Court of Small Causes” in clause 8 
of the Second Schedule must be takea to apply either to a Court of Small Causes 
constituted under the Act or to a Court invested with the jurisdiction of a Court 
of Small Causes.

C i v i l  E e f b r e n c e .

Aksliay Kumar Skaka instituted a suit in the Second Court of 
tke Munsif of Sealdak against Hira Lai Dosad for tlie recovery 
of arrears of rent of homestead land situated within the local 
limits of the Munsif’s jurisdiction.

By a notification in the Calcutta Gazette, dated 21st June 
1904, Munsifs of Sealdah and Alipur were generally invested 
by the Local Government, under clause 8 of the Second Schedule 
of the Provinoial Small Cause Courts Act, with powers to exercise 
jurisdiction in suits for the recovery of homestead lands up to the 
value of Es. 50 within the Iccal limits of the jurisdiction of such 
Munsifs.

Babu Kuuja Behaii Gupta, before whom the rent suit was 
instituted, was appointed the Second Munsif of Sealdah on the 
27th June 1904, and was invested with Small Cause Court 
powers within the local limits of the Munsifi in suits up to the 
■falue of Es. 100.

The Munsif tried this suit as a Small Ctiuse Court Judge and 
dismissed it on the merits. The plaintiff preferred an appeal 
against this decision and also prayed for a reference to the High

* Civil Eefertuce No. 3A, of 1807 by C. P, Betelicroft Distucfc 
24-Pergs., dated 3rd October, 1907.
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Couifc under Beotion 646B, oa the question as to the Jurisdiction of 
the Munsif to try tfie suit'.' The District Judge was of opinion 
that no appeal lay to him and made the fcllowiug order of 
reference:—

This is aa appeal in a case tried under Small Cause Court procedure by the 
Hunsif, 2nd Court of Sealdali, with an alternative prayer for a reference to the 
Higli Court under section 646B o£ the Code of Civil Procedure, as an iiaportant 
question of jurlsdictioa was invoked- Before registering the appeal, I have licard 
both sides on the question of jurisdictioa.

' These notiffcafciobs'in the' Caluutta Gazette bear on the present qnesti^oa. All 
appear iit' the issue of the 2f)th June 1904, at pages 946 and 949 of Part I, By 
Bofcification No. 1778J.D., the 'Mun'sifs of Alipur and Sealdah wlts vested under 
clause (8) of the Socoud Schedule of the Provincial Small Cause Courts Act̂  IX of 
1887, with power to try un,der S. U. C.. procedure suits for the recovery of rent of 
feoiaestead land, when the value did not exceed lls. 50. By notification 1776J.D,» 
theMunsiE of the .2nd Court, Sealdah, was appointed to he Eogistrar of the Court 
<jf'Small Causes of Sealdah under section 12 of Act IX of 1887 and '(vaa .vested 
with power to try suits of the S. C. 0. class up to Es. 20 within the localjlimits of 
the Court o£ Small Causes at Sealdah. By notification Ho. 2174A.D,, Babu Kunja 
Eehari Gupta, who decided the present suit, was appointed to he a Munsif at 
Sealdabj and was vested with S. C. C. powers up to lis. 100, with respect to that 
fortionof the Munsifl lying outside the limits of the jurisdiction of the Small 
Caase Court proper, The position therefore was that by these notifications the' 
Officer in question bad S. G. C, powers up to Bs. 20 as Registrar within the limits 
■of the Small Cause Court proper and up to Rs. 100 outside those limits and within 
ihe Munsifi and with special powers in respect of the rent of homestead lauis up to 
Es. 50 within the Munsifi.

The appellant’s argument is that the notification giving special power in respect 
■of the rent of homestead lands h ultra vires, that Act IX! of 1887 makes a 
distinction between Courts of Small Causes and Courts invested with the Juris
diction of Courts of Small Causes and that it is only Courts of the former clasg- 
that can be invested with special powers unde? clause 8 of the Second Schedule.

Section 5 oE the Act provides for the citablishmeut of Courts of Small Causes. 

They may he established by the Local Government, with the previous conseijfc of 
th e  Governor-General in Council. Section 25 of Act XII of 1887, the Bengal, 

Korth-Western Proviaces and AsBam Civil Courts Act, empowers the Local- 
’OoTexnaient to confer upon Subordinate Judges and Munsifs the jurisdiction of 
Judg-es of Courts of Small Causes, This no doubt contemplates the special powers 
heing given to officers personally and not by reason of their holding certain 
posts. Section 32 of Act IX of 1887 makes provisions in the case of OiEcerS 8o 
appointed: it puts them oil the same footing as Judges of Courts of Small Causes 
•so far as regards the exercise of jurisdiction. Section 15 of the same Act prohibits 
4 Court of Small Causes from taking; cognizance of suits specified in the Second 
■Schedule, Among these suits are suits for the recovery of rent, other than house 
lent, but'clause 8 of the .Second Schedule .empowers the Local GoverHmenti to



•fespressly invest a Judge of a Court of Small Causes with authority to esercise jgg§
jurisdiction with respect to suits for rent. If  the words “ Judge of the Court o£ w «n»
■•Small Causes” include an officer vested under the Civil Courts Act with Small Cause 
•Court powers, then tlie Munsif in the present case had jurisdiction ; if they do notj Shaha 
the notification 1778J.D., whS ultra vires and the Munsif had no jurisdictioa to 
try the suit under S. C. C. powers,

Section 4 of Act IX of 1887 defines a Court o£ Small Causes. I t uaeatis
a Court of Small Causes constituted under the Act and includes any person eser-
■cising jurisdiction under the Act in any such Court. The only Courts constituted 
under the Act are those established under section 5 with the previous consent 
of the Governor-General in.Council. The concludicg words of section 4 -will so*'

■extend tho meaning to officers, who have been vested with jarlsdictioQ .oudei 
the Civil Courts Act, for they refer only to officers exercising jurisdiction in any 
such Court/* i.e., a Court constituted under Act IX of 1887. The concluding words 

■simply mean that the phrase “ Court of Small Causes” includes the Judge presiding 
in the Court. The,distinction betweea the two classes of Court is observed in 
section 5 of the Civil Procedure Code, The respondent’s pleader argues that the 
Munsif had jurisdiction, because he had been appointsd Registrar of the Court of 
Small Causes and had under section 12(3) been given power to try Small Cause 
Court suits up to Es. 20. He argues that, because the Muusif had judicial powers 
as Registrar, he was a Judge within the definition in section 2 of the Civil Proce- 
■dure Code, and, therefore, he was a Judge of a Court of Small Causes and therefqn?
Ms case comes within the teinis of clause. 8 of Schedule II. As a Registrar 
with judicial power he is no doubt a Judge within the meaning of scetiou 2 
o! the Civil Procedure Code, but that only malces him a Jadge of a Court oi 
Small Causes so far as his, jurisdictioa as Begistrar extends, i.e., within the 
limits of the Court of Small Causes proper. It cannofcby a double interpretation 
make him a Judge of a Court of Small Causes without those liJnits, and it would 
be an anomaly that, while the Act limits his jurisdiction as Registrar to suits the 
value of which does not exceed Es. 20, he should by reason of the fact that he 
happens to be Eegistrar within the limits of tbe Small Cause Court proper, be 

-deemed to have jurisdiction outside those limits in a class of suits, which the Act 
provides shall not ordinarily be tried even by the Judge of a Court of Small Causes 
under Small Cause Court procedure. Further I  am of opinion that, even if a 
Begistrar of a Court of Small Causes is a Judge of a Court of Small Causes within 
the meaning of clause 8 of the Seuoad Schedule, he could not be empowered to try 
suits under that clause, the value of which exceeds Rs. 20, seeing that section 12 
of the Act limits his jurisdiction to that amount: much less then can he as a 
Munsif, merely because he happens also to be Regiatrar, be vested under that dause 
tvith jurisdiction to try suite under S m a l l  Causa Court procedure up to. Rs. |0 .
But, as I have said, I thiufc the powers whish may be given under clause 8 ?re 

'•leBtricted to Judges of Courts of Small Causas pivper, and cannot be extended to 
oiSeers, who have been given Small Cause Court powers under the Civil doort 
Act. lam  therefore of opimon that Notiflcatian'Ho. 1778J.D., vtfrh i t w  
and that the Muiisif had no jurisdictioa to try this case under Small Cause 

'■Court procedure..
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190§ • I t  may be noted tliat an objection was taken in the Lower Court to tlit
vvw! iurisdiction of the Court.-

^ accoidingly refer tlie ease under section 646B., Code o! Civil Procedure- 
Shaha orders o£ the High Court.

^SsiD ” Jnanendra Nath Bam in support of the reference. Thero
is a diefcinotion always observed in tke Provincial Small Oauae 
Oouits Act between a Small Cause Court Judge and one inyested 
with such powers.

[ B r e t t  J . Do not ss. 15 (1) and 32 explain the question 
fully ?]

There is then the definition of a “ Judge of a Court of 
Small Causes ”»

[B e e tx  J .  The objection is technical. Is Sch. II , cl. (8) 
excluded from the operation of s. 32 ?]

Yes, where the clause distinctly excludes certain oases from- 
the jurisdiotioxi of the Judge specially empowered. The notifi-. 
oation in the Calcutta Gazette, dated 21st June 19G4j was Yagua 
and general. Powers must be given by the particular name o£ 
the person, invested with special powers.

[ B r e t t  J . That is not a point touched in the reference.]
A distinction is also drawn between the Court of Small Cause s 

and a Court invested with the jurisdiction of a Court of Small 
Causes in s. 5 of the Civil Procedure Code and s. 33 of the Pro* 
vincial Small Cause Courts Act, See also Manwhandra v. 
Qanesh (1) and Bulal Chandra Bel v. Bam Naram Deh{^).

The notification in the Calcutta Grazette was itUm vim  and the 
Munsif had no jurisdiction to try the suit.

Bahu Prom&l Ghandra Mitra for the opposite party was not 
called upon to reply,

Brett akb Doss JJ . In dealing with this Keference we.
• propose to confine ourselves to the question, which is referred to. 
us by the learned Judge for determination. The question is,, 
whether clause (8) of the Second Schedule of the Provincial 
Small Cause Courts Act, which provides that “ a suit for the- 
recovery of rent, other than house rent, is excluded from the
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jurisdiction of a Court of Small Causes, unless the Judge of tlie 1908
lOourt of Small Causes has been expressly inYested by the Local 
Government with authority to exercise jurisdiction with respect Kttmab

thereto,” is confined to the Judges of Courts of Small Causes «.
■constituted under the Provincial Small Cause Courts Act or may 
be taken to apply to the Judges of Courts invested with the 
jurisdiotion of Courts of Small Causes under any other enact
ment. The learned District Judge expresses the opinion that 
the clause 0!  the Schedule is so restricted.

We have carefully considered the oii’oumstancea of the case 
and are of opinion that there are not sufficient grounds to support 
the view that it was the intention of the Legislature to restrict 
the clause in the manner suggested. In this case the Munsif,
Second Court, Sealdah, was invested with the power to try such 
suits under clause (8) of the Second Schedule of the Provincial 
Small Cause Courts Act by notification in the Calcutta Qazette 
of the 21st June 1904. Section 32 of the Provincial Small Cause 
‘Courts Act provides that so much of Chapters III  and IV as relates 
to the nature of suits cognizable by Courts of Small Causeŝ
•applies to Courts invested by or under any enactment for the time 
being in force with the jurisdiction of a Court of Small Causesj 
so far as regards the exercise of that jurisdiction by those Courts;
•and we think that in order to determine the question before 
11s it is necessary that we should read clause (1) of section 15 with 
-clause (8) of the Second Schedule o£ the Provinoial Small Cause 
‘Courts Aofc. So read, the section and clause will run as follows:—

A Court of Small Causes or a Court invested by or under any 
•enactment for the time being in force with the jurisdiction of a 
‘Court of Small Causes shall not take cognizance of a suit for the 
•recovery of rent, other than house rent, unless the Judge of the 
‘Court of Small Causes has been expressly invested by the Local 
'G-overnment with authority to exercise jurisdiction, with respect 
•thereto.” So read, the expression, “ tie Judge of the Court of 
'Small Causes ” in clause (8) of the Second Schedule must be taken 
•to apply, either to a Court of Small Causes constituted under the 
.Act or to a Court invested with the jurisdiction of a Court of 
-Small Causes. In the ease before tis the Munsif, who tified the 
^uit, was a Court invested with the jurisdiction of a Court of
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-Small Causes and we therefore hold that, under the provisions of
clrase (8j of the Secoiid Schedule of the Act read with sections 15’ 
and 32 of the Act, he had power to try the suit for recovery o£ 
the rent of homestead lands.

The opposite parly is in our opiniou entitled to the costs o f  
this healing.

M.


