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CIVIL REFERENCE.

Beforg Mr. Justice Brett and Mr. Justice Doss.

AKSHAY KUMAR SHAHOA
v,

HIRA RAM DOSAD.*

Provinoial Smell Cause Courfe Aet (IX of 1887), Sch. IT, cl. 8 and ss, 15(1),
32~ Buit for recovery of remt of homestead land—Jurisdiction of Judges
of Courts invested with Small Cause Court Powers.

Clause (1) of section 15 of the Provincial Small Caunse Courts Act should b
read with clavse 8 of the Second Schedule of the Act.

So read, the expression * the Judge of the Court of Small Causes” in clause 8
of the Second Schedule must be taken to apply either to & Court of Small Causes
constituted under the Act or to s Court invested with the jurisdiction of a Courf;
of Small Causes,

Owvin RererExcE,

Akshay Kumar Shaha instituted a suit in the Second Court of
the Munsif of Sealdah against Hira Lal Dosad for the recovery
of arrears of rent of homestead land situated within the local
Limits of the Munsif’s jurisdiction. ,

By a notification in the Calcutta Gazette, dated 2lst June
1904, Munsifs of Sealdah and Alipur were generally invested
by the Liocal Government, under clause 8 of the Second Schedule
of the Provincial Small Cause Courts Act, with powers to exercise
jurisdietion in suits for the recovery of homestead lands up to the
value of Rs. 50 withm the Iccal Limits of the jurisdiction of such
Munsifs.

Babu Kunja Behari Gupta, before whom the rent suit was
instituted, was appointed the Second Munsif of Sealdah on the
R7th June 1904, and was invested with Small Cause Court
powers within the local limits of the Munsifi in suits up to the
value of Rs. 100,

The Munsif tried thig suit as a Small Chuse Court Judge and
dismissed it on the merits, The plaintiff preferred an. appeal
against this decision and also prayed for a reference to the High

* Civil Refercnce No. 8A. of 1807 by C. P. Beacheroft Esqr,, Distriet Judge,
24-Pergs,, dated 3rd October, 1907, 46
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Court under seotion 646B, on the question as to the jurisdiction of
the Munsif to try fhe suit.” The District Judge was of opinion
that no appeel lay to him and made the following ovder of
reference :-—

This is an appeal in o case tried under Swall Cause Court procedure by the
Munsif, 20d Court of Sealdali, with an alternative prager for a veference to the
High Court under section 6468 of the Code of Civil Procedure, as an important
question of jurisdiction was invelved, Before registering the appeal, I have heard
both sides on the question of jurisdiction.

" These notificationsin the Calcutta Gazete bear on the present question. All
’a:ppear fir the issue of the 20th June 1904, at pages 946 and 949 of Put 1. By
potification No. 17783.D., the Munsi{s of Alipur and Sealdah wire vested under
clause (8) of the Secoud Schedule of the Provincial Small Cause Courts Act, 1X of
1887, with power to try under S. C. C. procedure suits for the recovery of rent of
homestead land, when the value did not exceed Ra. 50. By motification 1776J.D.,
the Munsif of the 2nd Court, Sealdah, was appointed to be Rogistrar of the Court
af Small Cuuses of Sealdah under seetion 12 of Act IX of 1887 and was vesbed
with power fo try suits of the 8. C. €. class up to Rs. 20 within the localjlimits of
the Court of Smnall Causes at Sealdah. By notification No, 21744.D,, Babu Kunja
Behari Gupta, who decided the present suit, was appointed to be a Munsif at
Sealdah, and was vested with S. C. G, powers up to Rs, 100, with respect to that
portion of the Munsifi lying outside the limits of the jurisdiction of the Swmall
Canse Comt proper. Tho position therefore was that by these notifications the
‘officer in question bad 8, C. C, powers up to Rs. 20 as Registrar within the limits
of the Small Cause Court proper and up to Rs. 100 outside those limits and within
the Munsifi and with special powera in respeet of the rent of homestead lands up to
Rs. 50 within the Munsifi,

‘ The a}zpe}lant’s argument iy thiat the notification giving special power in respecé

of the rent of homestead lands is wlira vires, that Act 1XI of 1887 makes g
distinction between Courts of 8mall Canses and Courts invested with the juris
dietion of Courts of Small Causes and that it is only Courts of the former clasa:
that can be invested with special powers under clause 8 of the Second Schodule,

Section § of the Act provides for the cabablishinent of Courts of Small Causes.
They way be established by the Local Government, wish the previous consent of
the Governor-General in Council. Scetion 25 of Act XII of 1887, the Bengal,
North-Western Provinces and Assam Civil Courts Act, empowers the Local-
Governwent to confer upon Subordmate Judges and Muusifs thé jurisdiction of
Judges of Courts of Small Causes, This no doubf contemplates the special powers
being given to officers personally and not by reason of their holding certain’
posts. Section 82 of Act 1X of 1887 makes provisions in the case’of officers so
appointsd: it pats them off the same footing as Judges of Courts of Small Causes
§o far as regards the exercise of jurisdiction, Section 15 of the same Act probibits
a- Cowrt of Small Causes from tuking cognizaunce of suits specified in the Second
‘Schedale, Among these suits are snits for the recovery of rent, other than Louse
fent, but-clange 8 of the Second Schedule empowers the Local Government to
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- gxpressly invest & Judge of a Court of Small Causes with authority to esercise
jurisdietion with respect to suits fox rent. If the words “ Judge of the Court of
Bmall Causes” include an officer vested under the Civil Courts Act with Small Cause
-Court powers, then the Munsif in the present case had jurisdiction ; if they do nots
‘the notification 1778J.D., wus ulfre vires and the Munsif bad no jurisdiction to
$ry the suit under 8, C. C. powers.

Bection 4 of Act IX of 1887 defines a Court of Small Causes, It means
-a Court of Small Causes constituted under the Act and includes any person exer
-tising juriediction under the Act in any such Court. The only Courts constituted
under the Act are those established under section 5 with the previous consent
of the Governor-General in Council. The encluding words of section 4 will 2ot
-extend tho weaning to officers, who have been vested with jurisdiction under
the Civil Courts Act, for they refer only to officers exexcising jurisdiction “ in any
such Court,” i.e., & Court constituted under Act IX of 1887. The concluding words
-simply mean that the phrase “ Court of Swall Causes” includes the Judge presiding
in the Court. The distinction between the two classes of Court is observed in
-section & of the Civil Procedure Code. The respondent’s pleader argues that the
Munsxf had jurisdiction, because he had been appoint:d Registrar of the Court of
Swall Causes and had under section 12(8) becn given puwer to try Small Cause
Court suits up to Rs. 20.  He argues that, because the Muusif had judicial powers
as Registrar, he was 8 Judge within the definition in section 2 of the Civil Proce-
dure Code, and, therefore, he wasa Judge of a Court of Small Causes and therefore
his case comes within the terms of clause. 8 of Schedule II. As a Registrap
with judicial power he is no doubt a Judge within the meaning of scction 2
-of the Civil Procedure Code, bub that only makes him & Judge of a Court of
Small Cuuses so far as his jurisdiction as Registrar extends, ¢.e., within the
limits of the Court of Small Causes proper. 1t esnnobby 2 double interprefation
make lin 8 Judge of & Court of Small Causes without those limits, and it would
be an anomaly that, while the Act limits his jurisdiction as Registrar to suits the
value of which does not exceed Rs, 20, he ghould by reason of the fact that he
happens to be Registrar within the Jimits of the Small Cause Court proper, be
-deemed to have jurisdietion outside those limits in s class of suits, which the Act
Pravides shall nob ordinarily be tiied even by the Judge of a Court of Small Causes
under Swall Cawse Court procedure. Further I am of opinion that, even if a
Rogistrar of & Court of Smoll Cuuses is a Judge of a Court of Small Causes within
the meaning of clause 8 of the Sevond Schedule, he could not bs empowered to iry
-suits under that clause, the value of which exceeds Rs. 20, seeing that section 12
of the Act limits his jurisdiction to that amount: much less then can heasa
Miinsif, werely because he happens also to be Registrar, be vested under that cluuse
with jurisdiction o try suits under Small Cause Court procedure up to Re. 50,

But, as T have said, I think the powers which msy be given unuder claase 8ure
“restiicted to Judges of. Courts of Small Caus=s proper, and cannoh be extended to

-officers, who have heeri given Small Cause Court powers under the Civil Court
Act. Tam therefore of opinion that Notification No. 1778J.D., Wub' ultrs w'v:
and thaf the Munsif had no jurisdiction to try this case  under Small Cause

«Clourt procedure.
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.1t may be uoted that an objection was taken in the Lower Court to tha
jurisdiction of the Court..
" 1 accordingly refer the ease under section 646B., Code of Civil Procadum
for the orders of the High Court.

Buby Jnanendra Nath Basu in support of the reference. Thero
is a distinotion always observed in the Provincial Small Cause
Couxts Act between a Smoll Cause Court Judge and one invested
with such powers. ,

[Brerr J. Do not ss. 15 (1) and 32 explain the question
tully 7]

There is then the definition of a “Judge of a Court of
Small Causes ”,

(Brerr J. The objection is technical. Is Sch, IT, el. (8)
excluded from the operation of s. 82 7]

Yoz, where the olause distinotly excludes certain cases from:
the jurisdiction of the Judge specially empowered. The notifi-
cation in the Caloutta Gazette, dated 21st Juns 1964, was vague,
and general. Powers must be given by the particular name of
the person, invested with special powers.

[Brerr J. That is not & point touched in the reference.]

A distinetion is also drawn between the Court of Small Cauge s
and . a Court invested with the jurisdiction of a Court of Small
Causes in 5. 8 of the Civil Procedure Code and s. 83 of the Pro-
vincial Small Cause Courts Act. See also Ramchendra v.

Gunesh (1) and Dulal Chandra Deb v. Ram Narain Deb(2).

The notification in the Caloutta Gazette was ultia vires and the
Munsif had no jurisdiction to try the suit.

"Babu Provash Chandra Mitra for the opposite party was not
called upon fo reply.

Brerr axp Doss JJ. In dealing with this Reference we

" propose to confine ourselves to the question, which is referred to.

us by the learned Judge for determination. The question is,
whether clause (8) of the Second Schedule of the Provineial
Bmall Cause Courts Act, which provides that “a suit for the
recovery of renf, other than house rent, is excluded from thé_‘

(1) (186) L. L. B. 23 Bom. 362.  (2) (1904) L L. R, 81 Cale. 1057, 1061, 1068
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jurisdiotion of a Court of Small Causes, unless the Judgé of the
Court of Small Causes has been expressly invested by the Local
Government with authority to exercise jurisdiction with vespect
_ thereto,” is confined to the Judges of Courts of Small Causes
constituted under the Provincial Small Cause Courts Act or may
be taken to apply to the Judges of Courts invested with the
jurisdiction of Courts of Small Causes under any other enact-
ment. The learned Distriet Judge expresses the opinion that
the clause of the Schedule is so restricted.

‘We have carefully considered the circumstances of the case
and are of opinion that there are not sufficient grounds to support
the view that it was the intention of the Legislature to restrict
the clause in the manner suggested. In this case the Munsif,
Second Court, Sealdah, was invested with the power to try such
suits under clause (8) of the Second Schedule of the Provincial
Small Cause Courts Act by notification in the Caloutta Gazefte

of the 21st June 1904. Section 32 of the Provincial Small Cause

‘Courts Act provides that so much of Chapters IIT and IV as relates
to the nature of suits cognizable by Courts of Small Causes,
applies to Courts invested by or under any enactment for the time
being in foree with the jurisdiction of a Court of Small Causes,
so far ag regards the exercise of that jurisdiction by those Courts;
and we think that in order to determine the question before
us it is necessary that we should read clause (1) of section 15 with
clause (8) of the Second Schedule of the Provincial Small Cause
Lourts Aok, So read, the section and clause will run as follows i—
“ A Court of Small Causes or a Court invested by or under any
-enactment for the time heing in force with the jurisdiction of a
‘Court of Swmall Causes shall not take eognizance of a suit for the
recovery of rent, other than house rent, unless the Judge of the
‘Court of Small Causes has been expressly invested by the Loeal
‘Government with authority to exercise jurisdiction with respect
thereto.” So read, the expression, “the Judge of the Court of
Small Causes " in clause (8) of the Second Schedule must be taken

681

1308

ot
AxsmAy
Kuuar
SEABA

Yo
Hina Ban
Dosan,

to apply, either to a Cowrt of Small Causes constituted under the .

Act or to a Court invested with the jurisdiction of a Court of

Small Causes. In the case before us the Munsif, who tried the

suit, was a Court invested with the jurisdiction of a Court of
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10s  Small Canses and we therefore hold that, under the provisions of
155 ceuse (8; of the SBecond Schedule of the Act read with sections 15-
Koz and 82 of the Act, he had power fo try the suit for recovery of

5:“;&“ the rent of homestead lands,
Bim M The opposite parly is in our opinion entitled to the costs of
‘ this hearing.

8. M.



