
PEIYY COUNCIL.

<648 CALCUTTA ‘SER IES, [VOL. X X X ?„

f ^ *  HAN8EAJ (1)

£ k \ i  SUNDAE LAL
AND

HANSRAJ(2) 

BW ARKA DAS.

'(1) [On appeal from the Chief Court of the Punjab.]
(2) [On appeal from the Court of the Agent to the Governor"

■ General in Central India.]

Appeal~Arlitrstion-~-ArUtrator--Pnoy Oounoil--I)eom in meordance with 
award—Civil Procedure Code (Act X IV  of 1882J ss, 2, 622—Power o f  
urMtraior ~Question of law—Revision—Misconduct o f  arlUrator alleged «— 
Court of Agsni to 6 overnov-General for Central India,

The parties to two Buiis for partition were the members of a joint Hindu
fiimily, who owned property moveMbleaud imraovpable and carried on a Iwjiking-
and mercantile business in tlie Punjab and in tbc native State of BhopaU

One suit wsis brought in 1880 by one of the members of the family in tlx! Court 
of the Political Agent in Bhopal for partition of the property wiUiin th« jurisdie® 
tion of that Court: and the ctber was iustitulecl in 1888 by another member 
o£ the family io the Court of the District Judge of Dellil for pu'tition of ui! 
the property both within and ontsido Hriliisb India.

By agreement of parties “ all matters in dispute’̂  were onmlually referred 
to nil arbitrator, who was to determine “ what joint property moveable and 
jmmovcable (except the immoveable property outside British India) was to be 
partitioned between the parties.” One of the matters indiaputo wna the jurisdictlou 
•of the Punjab Court as to the moveable property outside JJritish India).

The arbitrator finally submitted his award on 29th June, IIWO. Objec.tion» 
to it by the defendants, mostly on the ground of misconduct of the arbitrator* 
were overruled, and the District Judge of Delhi made a decree in accordance 
•with the award. An appeal and in the alternative a petition for revision undct 
section 632 of the Civil Procedure Code was preferred by tlio defendants to 
the Chief Court, who held that tho arbitrator must bo taken to have decided the 
■qncstion of jurisdiction, and affirmed the decree aa not being assailable

•  Present .‘—Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble, and Sir 
Arthur Wileon.



%  appeal of'r®vl8io0, the ease being governed fejp G-Mlam Klmi v. Muhammad 
Eassan{l),

SimQar proceedings were taken in tĥ r Se&̂ re Court (where the suit was 
•ailjoBTOed pending the decision % tlie Punjfeb Courts) resulting iu the decrec in Shibab L i t  
accordance with the award made hy the political Agent in Bhopal heing upheld 

-on appeal by the Court of the Agent to the Goveroor»Gencral for Central India,
^nd special leave being granted to appeal to the Privy Council with liberty to Dwahki 
the Secretary of StRte for India in Council to intervene on the appeal,

Meld, by the Judicial Committee, tha*. there was no “misconduct” of the 
•arbitrator within the meaning of that expression in the arbitration sections of 
the Civil Procedure Code; and, inasmuch as it did not appear that the decree 
'Was in excess of, or not in accordance with, the award, there was nothing that 
could justify the Court in setting aside or remitting it.

Quaere, whether an appeal lies to His Majesty in Council from the Court of 
the Agent to the Governor-General for Central India.

(1) Appeal (No. 39 of 1905) from a decree (June 27th. 1902)
•of the Chief Court of the Pud jab, which affirmed a decree (Apii^
‘9fch, 1901) of the District Judge of DelTii.

(2) Appeal (No. 5 of 1906) from a decree, (November 17th 
1902), of the Court of the Agent to the Governor-Q-eneral in 
'Central India, whicli affirmed a decree (September 4th 1901) 
of the Court of tbe Political Agent at Sehore.

The defendants were the appellants to His Majeety in Council 
in both appeals.

The parties to these appeals were the members of a Hindu 
joint family, the desoeudants of one Saudagar Mai, who left 
three sons, Jhanda Mai, Beni Persbad and Dwarka Das, respon- ■ 
dent No. 1 in appeal 5 and respondent No. 2 in appeal No. 39 
of 1905. Jhanda Mai, the plaintiff in the suit, which gave rise 
to appeal No. 39 of 1905, died leaving a son Grangaram, who also .
'died, leaving a son Sundar Lai, respondent No. 1 in Appeal 
No. 39 of 1905, Beni Pershad died, leaving three sons, Hansraj,
A mar Singh, and Umed Singh, the three appellants, the last of 
-whom is now represented by his widow Mussamat Khemi.

The joint family owned moveable and immoveable property 
.and resided at Pundri in the Earnal District of the Punja%, 
where they carried on a meroantile business. They also carried 
on a banting and mercantile business and owned immoveable 
property at Sehore, a British cantonment within the territories
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1908 of the Begniii of Bhopal, and had braaehes of the firm afc
Biora (in the Eajgarh State) Berasia and in Bhopal city.

STODABliL Jiily 1886 Dwarta Das instituted, in the Court
ANB of the Political Agent, Bhopal, the suit, out of which appeal
», No. 5 of 1905 arose. The suit was for partition of the joint

estate other than that situate in the district of Karnal. Tho'
■ defendants in that suit were Jhacda Mai and Beni Pershad. 

Without calling on the defendants to file a defence the Political 
Agent appointed Ooraraissioners to effect a portition. They 
proceeded to divide some of the property, but the proceedings- 
not heing satisfactory to the parties, an agreement was oome to 
on 18 th February 1887 by the parties to refer their disputes 
to an arbitrator. He, however, did not act and a fresh agree­
ment was made on 24th December 1887 appointing four arbi­
trators.

Before any award was made Jhanda Mai, on the 14th August
1888 instituted a suit in the Court of the District Judge of 
Karnal for partition of the whole of the joint estate moveable 
and immoveable situate not only in the Karnal District, but 
also in Sehore, and the other places before mentioned, making 
defendants thereto the three sons of Beni Pershad and Dwerka. 
Das,

By order of the Chief Court of the Punjab dated 6th June-
1889 the suit was transferred to the Court of the District Judge- 
of Delhi.

Dwarka Das made no objection to the suit, but the other 
defendants pleaded that it was barred by reason of the pending 
suit between the same parties in the Court of the Political 
Agent, Bhopai, and also in conseqnence of the reference to> 
arbitration.

On llfch October 1889 the District Judge (Mr. Clifford) decid­
ed that the Political Agent at Bhopal had no jurisdiction; and' 
on 7th August 1890, having arrived at the conclusion from the- 
defendants’ conduct in failing to produce the books of account 
filed in the Court at Sehore, and from the defendants’ absence, 
that they were trying to delay and defeat the enquiry, he* 
struck out their defence and made an ex-parte decree in fafpuij. 
of the plaintiff. This decree was, however, on 23rd April 1892^



set aside by the Chief Court of the Punjab, and tie case igoa
i-emaEded lor retrial.

The plaintiff was permitted to amend the plaint, and the 
defendants re-stated their previous defence, and al̂ o | le a d e d ,Haksba.t 
that the Delhi Court had no jurisdiction to partition p ’opertiea 
situate out of British India. Issues were fixed and on the Das. 
question of jurisdiction the District Judge (Mr. Rennie) on 
13th February 1893 held, that he had no jurisdiction in regard 
to property moTeahle or immoveable situated outside British 
India. On an application for review another District Judge 
{Mr. Harris) on 23rd May 1893 reversed the order of the 13th 
February 1893 as regarded the moveable property.

On 26th November 1894 the District Judge again made an 
eic-parie decree fcr the plaintiff, which on 11th May 1896 was- 
again set aside by the Chief Court of the Panjab and the 
suit remanded for trial by the Divisional Judge of Delhi 
(Mr. Clifford).

On 28th August 1897 the parties made an agreement to refer 
the case for settlement to Mr. Clifford a<? arbitrator, “ to decide
the matters in dispute in this su it.............and to determine what
joint property moveable and immoveable of every description, 
except the immoveable property outside British India, is to be 
partitioned between the parties ; and he should divide the same 
among the parties according to their respective shares, and award 
each party his proper share. It has also been agreed that all the 
account' books will not be brought here (Delhi) from Sehore: but, 
if the arbitrator thinks proper to examine any of the parties, it 
•wiU be produced before him,”

The Chief Court then re-transferred the ease to the Court of 
the District Judge of Delhi, who on 27th April 1898 made an 
Order of Beference, which subsequently found by another 
Bistriot Judge of Delhi to be not quite in terms of the agreement 
of the parties, and he thereupon on 7th Novem,ber 189S made a 
revised Order of Eeferenee.

The arbitrator made his award on 25th Kay 1900; but it 
was remitted by the then District Judge of Delhi for direotioris 
fis to payment of certain interest, and the date of its final 
completion was 29th June 1900. .
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1908 • Various objections to tile award were taken by petition oa
Jm e  1900 by the deiendants, wbo complained tbat, notwitb-

®. standing tbe stipulation in the agreement to refer to arbitration,
SursDis L a i , ,  °

, 43?D tne arbitrator had made an order for production of tbe books from
Hwsbaj Sehore, and on tbe defendants failing- to produce them on 21st

 ̂ May 1900 proceeded ex-parie and made his award : tbat in doing
80 be drew inferences against the defendants from tbe absence of
tbe books, and in making bis award directed tbe payment of a
large sum of money to tbe plaintiff as bis sbare, or wbat was
practically a compulsory purchase by the defendants of tbe
business firms outside British India at a fictitious value. Tbe
defendants also made other objections as to the misconduct of tbe
arbitrator, and attacked tbe revised Order of Eeference as being
illegal.
■ On 9th Apiil 1901 tbe District Judge after considering all 
the objections raised to the award by the defendants, confirmed 
the award and made a decree in accordance with it.

Thereupon on 14tb May J901, Dwarka Das, the p’aintiff 
in tbe suit in the Sehore Court (the hearing of which had beeUj
'On 27th September 1892, adjourned, until the Punjab case was
settled) applied to tbe Political Agent at Sehore for a decree to 
be made at Sehore in accordance with the award made by
Mr. Clifford, which had then been sent by the arbitrator to the
Court of the Political Agent, Sehore, to enable tbe latter to pass 
orders under the last clause of section 522 of the Civil Procedure 
Code.

On 4th September 1901 Mr. Lang, then the Political Agent 
at Bhopal, made tbe following order

“ In the circumstances explained I grant a decree in pl.iintiffi’s favour in 
accordance with tbe award of the arbitrator, Mr. Cliffords hs confirmed by the orders 
of the District Judge of Delhi, dated 9th April 1901, and I order tbat tbe plaintif 
bo put in possession of the share oE the Immoveable property at Sehore, whieli was 
allotted to him by the arbitrators with the sanctioa of Colonel Kincaid, Political 
Agent, 21st September 1886.”

Mr. Lang in his decision pointed out that from 1888 the ease 
had been pending before the Punjab Courts, and tbat the only 
divergence between the award of the Sehore and Punjab Couits 
.was the distribution of the Sehore bouse property j and tbe 
plantijS Dwarka Das bad accepted the original settlement of the
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^ptmcliajet as to such house property, and that being so, he 
thought that the mere fact that the defendants had appealed to 
“the Chief Court of the Punjab did not bar his giving judgment.

1908

H a k sh a j

f).

On 18th November 1901 the defendants appealed against and
HAsasAJr'that decision to the Court of the Agent to the Governor-General 

at Indore, Central India; and on 4th March 1902, an order was 
made by that Court postponing passing orders on the appeal, until 
the cognate ease pending before the Punjab Chief Court had been 
decided.

The final order of the Agent to the Governor-General, Central 
India, was given on 17th November 1902, dealing with the defen­
dant’s contention that, neither the arbitrator nor the Punjab 
Courts had any jurisdiction to deal with the moveable property 
in dispute not situated in British India and that Mr. Clifford’s 
■award was inequitable.

The judgment states as follows:—
“ As a matter of fact there is no properly constituted Civil Court in Sehore 

■aad the Code of Civil Procedure is not in force there. As a matter of convenience, 
because it is desirable that some means should exist for the settlement of certain 
lofial dispntea, it has been frequently held that no one can claim as of right t)  have 
Ms case heard in Sehore, and the Political Ageat has often refused to hear cases 

f&t all; the Political Agent has for many years exercised a certain amoant of 
Jnrl'dictioa, and has fcaljen as bis guide in doing 80 the principal provisions of the 
Civil Procedure C >de. Ordinarily be refers cases to a pnnchayet, and does not 
try them himselE. Similarly the Agent to the Govermr-General has, when ia the 
interests of justice it appeared necessary to do so, esercised a quasi appellate 
Jurisdiction. Neither of these jurisdictions have any definite ieg»l basis, and they 
•exist simply fm ie de mieux. When a competent tribunal in British India tries a 
case involving moveable property in Sehore, and comes to a finding, which is upheld 
by a high authority like the Punjab Chief Court, there is not only not the smallest 
reason why its finding should not be followed in Stibore, notwithstanding proceed­
ings, which may have been already taken, but there is every reason why, in the 
interests of justice, that finding should be followed. The Political Agent- in this 
■case has adopted the finding of the Punjab Court, subject only to certain modifica* 
•tions necessitated by previous agreement between the parties, and I consider that 
’i»e was clearly right in so doing. I therefore dismiss the appeal with costs.”

• !From that decision the defendants obtained special leave to 
^appeal to H is Majesty in Council.

In the other suit the defendants preferred an appeal to the 
‘Chief Court of the Punjab from the decree of the District Judge 
<jf 9£h April 1901 in accordance with the award, and in the

DWIHSA
Pis.



1908 alternative prayed for reviaioa under seofcion 622 of tho Civil'
E&mus Proeednre Code.

SuHiAE ijll appeal was heard by a Benoh. of tliree Judge
and (A. H. S. Reii>3 J . a .  A n d e rso n  and A. K e n s in g to n ) ,  who
V. dismissed it on the ground that the Court had no autlibritj to

DviBKi interfere, either by way of appeal or revision.

654 CALCUTTA SERIES. [VOL. XXXV

Eeid J .  (After stating that the appeal had been referred 
to a Full Benoh by the Chief Judge “ for determination whether 
any action can he taken on the Appellate or Eevisional aide of 
this Court having regard to the recent ruling of their Lordships 
of the Privy Council in Qhulam Khan v. Muhammad 
proceeded.

“ The arbitrator finally submitted his award on the 29l]i June 1900 after one
remittal and several extensions of the period fixed for delivery.

“ Objections attributing misconduct and a faulty method of arriving at: con- 
chisions to the arbitrator, were filed by the defendants-appellanta, and were disposed 
of by the District Judge of Delhi, who passed a decree in accordance with the 
award. From this decree this appeal has been filad and the appellants have prayed’ 
that the memorandum of appeal be treated as an application for revision, if it bo 
held that an appeal does not lie.

“ The objections now taken, that the appellants submitted to arbitratiou under 
p re ssu re  apparently from this Court and from Mr. Cliflbrd, thiit they 'unwillingly
agreed’ to the appointment of Mr. Clifford and that the submission to arbitratioa 
w a s  bad; were not taken below and cannot, in my opinion, he taken here. The 
object of taking these objections is to set aside the award, and to allow them to be 
taken for the first time at this stage would be, as remarked by their Lordships in 
the case above cited, to defeat the provisions of article 158, Schedule II of she 
Limifcatlon Act.

“ It is therefore unaecessary fox the purposes o£ this appeal, to decide, whether 
an appeal lies on the ground that there was no submission to arbitration. It ia . 
sufficient to hold that the objection cannot be considered in this appeal. Their 
LordBhips’ ruling, above cited, is authority for holding that an appeal does not 
lie on the objections taken below.

“  In 74, Punjab Record (Full Bench), 1894, concurred in by their Lordahipa, 
Plowdeu, Senior Judge, said: ‘ As it is clear that in the appeal before us, it ia< 
not alleged that the decree is not in accordance with the award delivered by- 
the arbitrators to the Court, or that the decree is appealed against as being ia- 
excess of the award, I think our answer to the question must be that the appeal 
is prohibited by section 522 of the Code of 1882.

“ Much stress has been laid on the objection that tha Punjab Courts had noit. 
Jurisdiction and that the reference to arbitration was therefore void.

(1) (1901) 1.1*. R. 29 Calc. 167 j 1 . R. 29 I. A, 51.
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Hawbaj
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V.
Dvtabea

D a s.

“ The arl)itrator was seiEed of the whole matter ia dispute between tbe parties, 
except so mucb as was specifically excluded, aad, as rema''kedby their Lordships 
of the Privy Council, in the case above cited, the question, whether the suit was 
eompetmt, was one of the issues in the anit and as sucli referred to the arhitrators. SuMDAa Lai 

The fact that the iastie as to competence was framed aad decided by the Court 
1)elow, before the final remand, does not affect the arbitrator’s competence to 
decide it, as one of the issues betwfen the parties, and, ns remarked by their 
Lordships, the arbitrator was not bound to give an award ob each point.

“ Counsel for the appellant cited Ear Narain Singh Ohaudhraip v. Bhagmnl 
Ztisr(l), as authority for the proposition that an appeal lies from a decree 
in accordance with an awari’, delivei’cd after the date fixed. Their Lordships 
decided that case entirely on the construction of sections 508, 514 and 521 of the 
Code of Civil Procedure, and held that the words in section 521, ‘ Ko award shall 
be valid, unless made within the time allowed by the Court,’ woo’d be rendered 
inoperative, if section 508 were treated as merely direc'ory and not as merely 
mandatory and imperative. Their Lordships held that there was no award on 
■which a decree conld be based and that they were bound to take judicial notice of 
the words ia the Statute, although the objection had not been raised below.

“ This case is clearly distinguishable from that before us, in which there was 
an award and a decree in accordance with it, and the only objections taken within 
the period nllowed were those above sat out. Their Lordships’ later ruling is clear, 
and the Code contains no mandatory provision as to reference similar to that 
as to the award being made within the period allowed. The appellants could have 
objected that there had been no reference to arbitration and their failure to do so 
dofiis not entitle them to appeal on that ground. Tiie order of the 7th November 
1898 referring the suit to arbitration provided that the costs should ‘abide the 
resnlt of the finding of the arbitrator.’ It has not been shewn that the decree 
for costs is not in' accordance with the award, and 1 bare no hesitation ia holding 
that the appellants were largely responsible for the delay in the proceedings.

• “ For these reasons the appeal should, ia my opinion, be dismisstd with costs.
“ On the question of revision the ruling of their Lordships in the PrivyjCouucil 

In Qhulam Khan v, Muhammad Bassan (2) is conclusive. The reMons above 
stated for holding that the objection on the ground that there was no reference to 
arbitration, cannot be entertained at this stage ia appeal apply equally to the 
applicatiin for revision, and the fluding that there was a reference to arbitration, 
an award and a decree in accordance with that award, to passing whicbi tie  Court 
below h’.td no alternative, the application to set aside the award h vving been 
refused, precludes revision. The Court below has not exercised a discretion nt;t
•vested in it by law, or failed to exercise the discretion so vested, or acted in the
exercise of its jurisdiction, illegally or with material irregularity. The application 
for revision therefore fHils.” »

Am'dbssoh J . ^ 1 concur In holding that in tbi« case section 523 af the Civil 
Procedure Code, prohibits aa appeal, and that the Distriefc Judge’s order readers 
the award final.

(1) (189i) I . L. R. 13 AIL 800j L. E. 18 I. A. ISS,
(2) (1901) I. L. R. 29 Calc. 167; L. R. 29 I. A. 51.
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D̂ hsmj

B t M l B  l A l  
A.HD 

BjIHSBAJ
u.

Dwastca
Das.

“ Tho whole cnse was referred to the arbitrator. He was, in my opinion, 
competent to decide the question of jurisdictioa, viz., whether the Court had 
jursBdietion to dispose of a suit affecting moveables sitnated ontside British India 
and ehott'd be regarded as having decided this in the afRrmative. The matter 
had been already considered by the District Judge of Delhi in 1893, whose views 
did not coincide, but with reference to subsequent proceedings in appeal tho point 
had not been fina^y decided.

“ As r?gards revision I als3 agree in holding that no application lies in the 
present case, the District Judge not having failed to exercise a jurisdiction vested 
in him by law or having acted illegally or with material irrpguhirity in conncction 
with the case.

“ I would, itherefore, mainf-ain the decree of the District Judge as it stands, 
affirming the award, and the order as to costs appears to be suitable.”

Eensinqton J. I concur with the learned Chief Judges. I t appears to 
i»e that we are unable to arrive at any other conclusion having regard to the 
terms of tho ruling o£ their Lordships of the Privy Council in the case of 
G-hul&m Khan v. MvMmmad Emsm{l).

“ The jurisdiction question is one of the most important points arising in the 
case, and was argued before us with great force by the learned Counsel for the 
appellants, It is desirable to make it clear that, though this issue was decidtd in 
favour of the plaintiff by the rrder of Mr. Harris, District Judge of Delhi, dated 
2’’rd May 3898, and though an appeul from the order was dismissed by this 
Court on the 18th Noveaiber 1893, there had been no final decision of the point 
up to tho tinie;of[aubinission to arbitration. So far as the merits of the order of 
23rd Muy 1893 were concerned, t'le ground taken in 'this Oourt was that the 
appeal was premature, and that the point must stand over, till the fina) dceiaion of 
the case.

I agree therefore that the jurisdiction qnestiim must be treated as a part of 
the case referred to tho afbitvator by the terms of the reference, and that he must 
be held to have considered it and decided it in favour of the plaintiff, thoazh the 
matter is not expressly discussed in his award.!

On all other points the agreements for the appolUnts tnay be sumraarised by 
iayiiig that it is urged that the District Judge should have decided in the objeC” 
tions to the award, as raised before him, that the arbitrators wiscondact was 
established under section 522 (a) of the Civil Procedure Code. The reply to thiu 
is that the District Judge found in fact that there was no miseonduct, and with 
the decree based on this finding we have no authority to iuterfere either by way 
of appeal or revision.”

The two appeals were heard together.
'J'he special leave to appeal in No. 5 of 1905 was granted 

subject to the consideration, in the hearing of the appeal, of 
the question, whether His Majesty in Oonnoil should entertain 
an appeal in the suit on account of the authority, from 
which the appeal was brought, being one from which such 

(1) (1801) I. L. R. 29 Calc. 167 j L. R. 29 I. A. 61.



aa appeal sliould iiofc be admitted i and liberiy was leeerfed leos
to the Secretary of State for India in CoiinoiL to inteivene in 
Ms offioial capacity. H@ accordingly filed a case witli regard «•
to the Courts exercising Civil Jurisdiction at Sehore in the ^ '
Native State of Bhopal, raising the contention that no appeal 
lay to His Majesty in Coimoil from the decision of the Agent to dwibea 
the Governor-G-eneral for Central India, but that point was not 
ftrgaed on the hearing of the appeal

On these appeals,
Jj, De Qmyther and E . Mltrâ  for the appellants in both 

appeals, contended in appeal No. 39 of 1905 that the Civil 
Procedure Code, section 522, in prohibiting an appeal from a 
decree iu aocoidance with an award presumed that the award 
was valid and legal; but where the award was on any ground 
illegal or invalid an appeal lay from tbe decree made in 
accordance with it. Here the Court had no jurisdiction as 
to the property out of British India. That was so decided 
by the Court on 13th February 1893, and the review of 
that decision by another Judge, who reversed it as to the 
moveable property, was quite incompetent. The Court having no 
jurisdiction could not refer that question to the arbitrator, who 
therefore bad no power to decide it. The arbitrator also, in spite 
of the stipulation in the reference as to the production of the 
books, made an order on the defendants for their production, and, 
on that order not being complied with, he proceeded with the 
arbitration ex-partê  and made his award, and iu doing so drew 
inferences against the defendants from the absence of the books, 
and put a fictitious value on the firms outside British India, 
awarding that the defendants should pay a large sum to the 
plaintiff for them. This and other procedure of the arbitiator, 
it was submitted, amounted to misoonduot rendering the award 
assailable by appeal or at any rate by revision. Eeferenoe was 
made to the Civil Procedure Code (Act X I ?  of 1882) sections 
518, 521, 622 and 624: Mothooranath Tewaree v. Btindabun 
T em ne{i), Kali Promnno Qhou v. Eajani Ghdiferjee(2);
Mamsh Ohandra Dhar v, Karm m op  j ISajmuMin Ahmad

TOL. XXX?.] CALCUtTA SERIES.
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1903 Y. Puech{\) and Venkayya v. Venkatoppapar(2), The Chief Court
H a^ aj ill error m holding that the present case was governed 

«• W the lulicg of the Judicial Committee in Qhulam Khan v.SOEDAE LAl . ,
AND Juiikammnd IiamH[o),

Hahseat |.Q appeal Na. 5 of 1905 it was contended that the award
 ̂ was iiiTalid and could not afiecfc property out^de the jurisdiction

of the Court, which made the reference to arbitration. It there­
fore was not operaiive as regards the property in suit in the
S eh ore Court. The Political Agent, moreover, had no jurisdic­
tion to make a decree in the suit pending in hia Court base 1 on 
the award without any inquiry or trial; nor could a decree 
under any circumstanc s he made based on the award, before it 
had been finally determined to be a valid award.

for the respondents in both appeals, contended in 
No. 39 of 1905 that the award was final between the parties, 
and that the Dis'rict Judge was right in refusiog the objections, 
of the appellants and giving judgment in accordance with the

• awaid. The casa was governed by the decision in the case of 
(xhulani Khan v. Muhammad Eassan{^), which had been rightly 
followed by the Chief Court.

In appeal No. 6 of I ’-̂ Oo it was contended that the appellants* 
were concluded by their agreement to abide by the result of 
the arbitrators (Mr. Clifford’s' decision ; and were consequently 
bound by the award. No objection was ever taken by them to 
the Bhopal Court’s proceedings awaiting the result of the 
decision of the Punjab Courts, aud they cannot now challenge 
their validity. The decisions of the Bhopal Courts were, 
moreover, right for the reasons given therein, and should be 
upheld,

Cohen K  C, (with him G. E. A. JSoss), for the Secretary of 
State in Council in appeal No. 5 of 1905, while not oonoeding 
that the appeal lay to His Majesty in Council, said that the 
Political Agent wo ild be guided by the decision of the Punjab 
Chief Court, if it were affirmed.

De Qruyther in reply.

(1) (1907) I. L. R. 29 All, 5Si. (3) (1901) I. L. R. 29 Calc. 167 j
(2) (1891) I. L. E. 15 Mad. 348. L. B, 291. A. 51.
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The judgment of their Lordships wâ . delivered by 1908

Lo rd  M acnaghtin. The parties to these two appeals or their Hasseaj

predecessors in title have been in litigation now for more than Scmib Lii, 
20 jears. The sabject of litigation is the property of a joint 
Hindu family engaged in business, with branches in different «•

-parts of the country. Part of the family property is situated ia das.
British India ; part in Native States. The litigation was begun 
in 1886, in the C urt of the Political Agent at Sehore, iu Bhopa ,̂ 
by a suit for partition of so much of the family property as was 
within his jurisdiotioa. The next proceeding was a suit for 

■partitionj commenced in 1888, in the Court of tha District Judge 
of Earnal, in the Punjab.

In August 1897, after prolonged litigation, the parties to the 
Punjab suit nominated Mr. S. Clifford, Divisional Judge of 
Delhi, sole arbitrator, to decide the matters in dispute in the 

•suit* The arbitrator was to determine what joint property, 
moveable and immoveable, except the immoveable property out­
side British India, was to be partitioned between the parties.
‘The appointment of Mr. Clifford was duly confirmed by the 
•€ourt.

The arbitrator finally submitted his a war! on June 20th
1900.

The appellants filed a great number of objections to the
•award. These objections were considered aud disposed of by-
'the Dittrict Judge of Delhi, who passed a decree in accordance 
with the award.

The objections filed by the appellants were all more or less 
irivolous. In some the arbitrator was charged with misconduct, 
but, on the face of the objections, it is perfectly clear that there 
was no miscoLduct within the meaning of that expression in the 
chapter on arbitration in the Civil Procedure Code, nor anything 
that could justify the Court in setting aside or remitting the 
«,ward.

From the decree of the District Judge the appellants appealed 
to the Chief Court of the Punjab.

The Chief Court dismissed the appeal on the grouad that the
appeal was incompetent, inasmuch as it did not appear that the
•decree was in excess of, or not in aeoordanee with, the award.
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1908 In  the meantime tlie Politicai Agent in Bhopal had mad© a>.
HiKSsiJ i» acoordanos with Mr. ClifEord’s award. There was an

Smm L I the Court of the Agent to the GcverDor-G-eneral ia.
AND Central India, but the appeal was dism’ased. Special ieaye to ■

Hmmaj gppgg_j[ against the order of the Agent to the GoTernor-G-eaeral
UwABKA •̂ as granted by this Board on the representation that there was- 

or might be an important question as to the jurisdiction of the 
Court of the Political Agent. And liberty was reserved to the- 
Secretary of State for India in Council to intervene in his official 
capacity. Mr. Cohen, who appeared for the Secretary of State,, 
not admitting that an appeal would lie to His Majesty in Council 
from the order of the Agent to the Governor-Q-eneral in India  ̂
intimated that the Court of the Political Agent in Bhopal would 
be guided by the decision of the Chief Court of the Punjab, if 
His Majesty thought fit to affirm that decision.

In their Lordships’ opinion the decision of the Chief Court 
is perfectly right. Their Lordships will therefore humbly advise 
His Majesty that both appeals should be dismissed.

The appellants will pay the costs of the appeals other thaa* 
the costs of the intervenant.

Appeals dismissed.

Solicitors for the appellants in both appeals: B u b im tom  

Myers ^ Co.
Solicitors for the respondents in both appeals ; T. L , Wilson-

Solicitor for the Secretary of Stale for India in Council,. 
Intervenant in second appeal: The Solicitor, India O^ce.

J .  V . w .


