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Before Sir Francis W, Maclean, K.O.I.E., CUef M ic e , an i 
Mr. Justice Coxe.

- A SIRUDDI MANDAL
V.

MOKHADA MOYEB DASI.*

:Bengd Tenmetf Act {X III  of mBo),ss. UB, m ^Bengal Tenmey Anendmmt
Act {Bengal Act I  of 1907), s, 54--Cml Procedure Code {Act X I V  of
1882), s. BIOA.

Evaa tefore the pasaing of the Bengal Tenancy Amendment Act o£ 1907, 
•s. 310A of the Code o! Civil Procedure did not apply to a tenure or hoMing 
attached in execution of a decree for arrears due thereon.

I n execution of a decree for rent against tlie teaant, a tenancy 
was sold on the 7th May 1907 and purchased by Asiruddi 
Mandal, the petitioner. On the 23rd May 1907, the opposite 
party, Mokshadamayee Dasee, alleging herself to be an under- 
raiyat in the tenancy sold, applied nnder s- 310A of the Oi?il 
^roceduie Code to ha^e the sal© set aside after depositing the 
amount.

The Munsif of Basirhat, to whom this application under 
s. 310A was made, on the 16th July 1907 held that the opposite 
party had a locm standi to apply under s. 310A and set aside 
the sale,'notwithstanding an objection by the petitioner.

Babu AM Krishna Bay, for the petitioner, contended that 
as the ̂  amending Act, Bengal Act I  of 1907, came into fore© 
■on the 22nd May, the day that it was gazetted, an applioatiou 
by the opposite party under s. 310A of the Oi?il Procedure Ood& 
did not at all lie,

JBahu jBaikunthanath Daŝ  for the opposite party, As the 
|).roceedings in this ease commenced before the amending Act 
came into force, by s. 8(c) of Bengal General Clauses Act

®Civil Rule No. 2795 of 1907, against the order of the Munsif ot Basirhat, 
4ated July 16, 1907.
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1908 (Bengal A.ct I  of 1907), I got a vested right to save the property"
AsiBTODi by depositing tlie money -û der s, 310A of the Oivil Procedure-
MATOAi 0 q(Jq. see Jogodanund Singh v. Amrlta Lai 8%rcar[\), Chandra'

Xwm ’ F a ih y ,  Kamini Ktmar Ohose(2) is exactly in point and!
Basi, ia my fayour.

B a h  Atiil Krishna Ray  ̂ in reply. By the Bengal Tenancy 
Act, s. 107, oL (2) the opposite party could have paid and saved 
the property. There is no saving clause in the amending Act 
of 1907: see also A hd  Molhh v, Diljmi Mollahl^\ which is in 
my favour. Pare&h Nath Slngha v. N'abogopd Chattopadkja{i) 
and N'arain Mandal r, Boiirlndra Mohan Tagore{6) cited by the 
other side are distinguishable. There cannot be a vested right- 
in one, ■who was no party to the former proceedings.
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Maclean C. J . This is an application under section 622 
of the Code of Civil Piooednre, to discharge an order of the- 
Munsif of Basirhat, dated the 16th of July 1907, by which he- 
gave an under-raiyat liberty to pay in tjie pnrohase-money under 
section 310A of the Code of Oivii Procedure, The anction-̂  
purchaser applied for a Eule to discharge that order on th& 
groimd that the Judge had no jurisdiction to make it ;  and a
Eule 'Was granted.

I t  appears now that the application, upon which the order' 
of the Judge was passed, was made on the 23rd of May 1907. 
But on the previous day, the 22nd of May 1907, the ameuding- 
Bengal Tenancy Act (Act I  of 1967) oame into operation, and, 
by section 54, amending section 170 of the existing Bengal 
Tenancy Act, it was enacted that the words “ 310 A ” should be* 
inserted in section 170, The efect of that amendment was tô  
prevent any order being passed under section 810A of the Code: 
and, if the matter had rested there, the'Eule must have been 
made absolute, Whilst the opposite parfy concedes that, it iŝ  
urged that he is protected under sectionS, subsection^ of "the- 
Besgal General Glauses Act (Act I  of 1899). That section

(1) (1895) I. L. B. 22 Calc. 767. (3) a m )  I. L. E. 29 Calc. 459.
(2) (K07j II C. W. K  7i2. (4) (1901) I. L. II. 29 Cak. 1.

(5) (1904JI L, R. 32 Cak. 107.



VOIi. X X X T .] CALCUTTA SEEIES. 545

Moyib
D asi.

MaoXiBAK̂ 
C. J.

runs as follows: “ Where tMs Act, or any Bengal Act made 1908 
after the commencement of this Act, repeals any enactment asibS di 
Htherto made or hereafter to be made, then, nnless a different ffa
intention appears, the repeal shall not affect any right, privilege, Mokhadi 
obligation or liability acquired, accrued or incurred under any 
enactment so repealed,” It appears that the execution proceeding 
and the sale in this particular case had talsen place before the 
amended Bengal Tenancy Act came into operation on the 
22nd of May 1907, and the argument is that section 5 i  of the 
amending Act repealed some portion of the Bengal Tenancy 
Act and that the opposite party had acquired a right, under 
section 310A, to come in and make the deposit, and that the 
repeal could not affect that right. That is in substance the 
argument submitted to us.

We must first consider, whether there has been any repeal 
of the Bengal Tenancy Act upon this point. In no part of the 
Bengal Tenancy Act (Act Y I I I  of 1886) is section 310A of the 
Code of CiTil Procedure referred to, and for the best of all 
reasons that it was not then in existence, inasmuch as 
section 310A was not added to the Code of Oivil Procedure, 
until the 2nd of May 1894, that is nearly nine years after the 
Bengal Tenancy Act had been in operation. The argument of 
ibe opposite party is that section 170 does by implication, 
coupled with section 143 of the Bengal Tenancy Act, incorporate  ̂
if  I  may use the expression, all the sections of the Code of Oiyi!
Procedure relating to suits, except those, which are expressly 
©xcepted. Section 170 runs thus: “ Sections 278 to 283 (both 
inclusive) of the Code of Oivil Procedure shall not apply to a 
tenure or holding attached in execution of a decree for arrears 
due thereon.'’’ ii.nd section 143, subsection (2) runs as follows:

Subject to any rules so made, and subject also to the other 
provisions of this Act, the Code of Civil Procedure shall apply 
to aE such suits.’  ̂ But those provisions can only apply to the 
Oode of Oivil Procedure, as it then stood, and it could never 
iave been intended that all the provisions of any subsequent 
amendment of the Code were to apply. In  this view, there was 
no repeal of any portion of the Bengal Tenancy Act, and 
conse quently section 8 of the Bengal General Olauees Act lias
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1908 no application. Ko doubt, this Court has held, although there 
AsiBTODi some difference o! opinion upon the point, that applications 
Manwi, linger section 310A may properly be made, where a tenure or 

M o k h a d a  holding has been attached in execution of a decree for arrears 
due thereon under the Bengal Tenancy Act. But for the 
reasons I  have painted out, there was no enactment to that efect 
under the Bengal Tenancy Act of 1885 : nor could there have 
been any such, because, as I  have said, the section was not then 
in existence.

For these reasons, I  think the point taken by the opposite- 
party cannot prevail: and as it has been expressly enacted that 
section 310A was not to apply to a tenure or holding attached 
in execution of a decree for arrears due thereon, before the 
application to deposit the purchase-money was made, the Eule 
must be made absolute with costs.

CoXE J . I

B u k  ahsolide.

s .  M .


