
CRIMINAL REFERENCE.

4 8 4  CALCUTTA SEEIES. [ ? 0 L ,  XX XV ,
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Jurisdiction —-Security to 7cuf the peace—District Magidrate-—Appellate Court 
power of, to direct security to keep the peace on tmvicUm h/ a second or thiri 
class Magistrate— Criminal Procedure Code {Act V of 1898) s, 106 (3),

An Appellate Court cannot exercise the power given by eection 106(5) of the 
Criminal Procedure Code, where the conviction his not been by a Court speclfi- 
•ed in sub-section (1).

MatUal Chetti v. Smperor{l), Paramasim Pillai v. Emperor(2), and 
Mahmudi Sleihh v. AJi SheiH(S) referred to.

T he petitioner was convicted by a Sub-Deputy Magistrate of 
Kusbtia, Tested with second class powers, under s. 323 of the 
Penal Code, and sentenced to a fine oC Bs. 25. He appealed to the 
District Magistrate of Nadia, who dismissed the appeal, and 
diiected him, under s. 106(S) of the Criminal Procedure Code, to 
execute a bond for Rs. 109, with one surety in the same amount, 
to keep the peace for two years.

The petitioner moved the Sessions Judge of Nadia to report; 
the case to the High Court with a recommendation to quash the 
order for seouriiy as without jurisdiction.

The learned Judge accordingly referred the case to the High 
Court under s, 438 of the Criminal Procedure Code.

The Deputij Legal Memembranoer {Mr, Orr), for the Crown, 
stated that he could not support the District Magistrate’s view 
that he, as an Appellate Court, had power under sub-section (3) 
of s. 106 to make an order for security to keep the peace ewa when
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“the ©onYiction was t y , a Magistrate of the secoad or third icc»

H am pin i and  S h a bfu d b in  J J .  This is a Refexence under 
fsection 438 of the Orlminal Procedure Code by the Sessions Judge  
of Nadia, wlio invites us to set aside an order passed by the 
Distriofc Magistrate of Nadia direoting, under section 106(^) of the 
Code of Criminal Procedure, a person named Momin Malita to 

•execute a bond for Us. 100, -with one surety of Bs. 100, to keep 
the peace for two years. The learned Sessions Judge points out 
that Momin Malita was convicted by the Sub-Deputy Magistrate 
of Kushtia, a second class Magistrate, under section 323 of the 
Indian Penal Code and sentenced to & fine of Bs. 25, that he 
appealed to the District Magistrate, ■who dismissed his appeal 

■ and passed the ab3ve order under section 106 of the Criminal 
Procedure Code binding him down to keep the peace. He 
further points out that, as the order eonvioting the said Momin 
Malita under section 323 of the Indian Penal Code was passed by 
a Sufc-Depnty Magistrate of second class powers, such a Magistrate 
had no power to pass any order under section 106 of the Criminal 
Procedure Code; and, therefore, he contends that a Dismot 
Magistrate hearing an appeal from an order of snch Magistrate 

•-cannot pass such an oi’der. In  support of ■ this view he cites the 
•cases of Mathiah 0 he Hi v. Jumper or {1} and Paramasim Pillai t ,
. Emperor [2).

The learned District Magistrate shows cause, and according to 
his view a District Magistrate has power to pass such an order 
on appeal from the decision of any Magistrate. In other words, 
'he thinks that any Appellate Court can, under sub-section {S) of 
section 106 of the Criminal Procedure Code, pass an order without 

:any restriction as to the powers of the Court against whose order 
the appeal is made. We da not think that this view is. right. 
According to the rulings cited by the Session? Judge, an Appel­
late Court cannot exeroise the power given by section 106 of the 
Criminal Procedure Code, when the accused has not been convicted 
'by a Court such as is referred to in sub-seution (!}. And we may
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also refer to the case of Mahmud/i Sheikh v. A ji 8 k ikh {i)  In 
support of this i/iew.

We, therefore, set aside the order of the District Magistrate,, 
dated the 30th Novemher 1907, directing, under section 106(^) of 
the Criminal Procedure Code, the said Momin Malita to execute." 
a bond for Rs. 100 to keep the peace for two years.

E. a , M.
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