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Wild animals—DBlephant— dnimals fere nature—Right of property— Animus
revertondi— Recapture.

When a wild anjmal has eseaped from captivity and pursuit of it has been
given up, the property which a man may formerly huve had in it ceases, and it
becomes open to any one else to reduce the animal to his possession, and when it
will, for the time, become his preperty.

An animal which has gone away and msy be supposed to be hkely to refurn to
a state of captivity, is not a < wild animal’.

‘Where an elephant, which bad apparently been in a state of domestication for
s long tiwe, disappearcd from the jungle where it regularly grazed but resumed
its dowestic habits on being recaptured s

Held, that the elephant was ot a ‘ wild snimal,” and that the property in it
never ceased with the origingl owuer.

Chytun ;Chura Doss v« The Collector of Sylhel(l), and Peal v, Camplell(2)
veferred to.

Szconp Arerar by Mahadar Mohanta, the defendant No. 2.

This appeal arose out of & suit brought by the plaintiff to
recover possession of an elephant valued at Rs. 2,500.

The plaintiff alleged that the elephant was o tame one and
belonged to him for 20 years, The animal was regularly turned

into the jungle to graze, with its legs hobbled. It disippeared-

from the jungle on the 1ith September, 1903. The plaintiff
went on pursuing it, but failed to recapture the animel.

In January 1904, it was oanght in a stockade by the defend-
ants who were lessees of an elephant—catching mehal from the
Government.

The plaintiff asked the defendants to give back the elephant
to him, but they refused to part with the animal. He then
brought an action against the defend,&nta under section 403 of the.

» Appeul f:om au order of remund No. 86 of 1907, against an order of W, 5.
Brown, Jndge, Assam Falley Distriots, dated Nov, 20, 1906. )
(1) (1878) 21 W. It 75, (2) (1878} 3 C. L. R. 515, '
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Indian Penal Code, but the Court discharged the acoused and
made over the elephant to the plaintiff. Against thut order the
accused preforred an appeal to the Sessions Judge, and the
leaxned Judge veferrad the case to the High Cowt. The High
Court directed that the elephant should be made over to defendant
No. 1, and hence the present suit.

The defendants pleaded, infer aliu, that the elephant was
not the plaintiff's tame elephant; that even if the elephant
caught by the defendants were owned by the plaintiff, still the
plaintiff having failed to pursue it, the animal becawe ““wild”
at the time of its capture by the defendants, and the plaintiff’
right in it ceased to exist according to law. It was furthe’
pleaded that the plaintiff could not get possession of the animal
unless he paid the expenses incurred by defendant No. 1 in
capturing the said elephant from the jungle.

The Court of first instance, holding that the plaintiff’s owner-
ship of the elephant had ceased to exist hefore its recapture by
the defendant, dismissed the plaintiff's suit. On appeal, the
learned District Judge reversed the decision of the first Court
and remanded the case.

Against this decision the defendant appealed to the High
Court.

Babu Mion Mohan Dutt, for the appellant. The animal in this
case is & wild animal by its nature. It strayed away, and the
plaintiff lost sight of it and gave up its pursuit. Although the
snimel was a tame one at one time, it having been in company
with wild animals for two or three months, it regained its wild-
ness ab the time of its recapture; and, therefore, when the
defendant captured it, the plaintiff had lost all zight in it. The
oases of Ohytun Churn Doss v. The Collestor of BSylhet(1), and
Peal v. Campbell(2) support my contention,

No one appeared for the respondent.

Sreeugs ano Hornuwoov JJ.  Thisisan appesl against the
order of the District Judge of the Assam Valley Distriets by
which he rewits the case to the lower Court for that Court to
.qome to a conolusion as to damages.

(1) (1873) 21 W. R. 75 (2) (1878) 3 C, L, R, 516,



VOL, XXXV.] CALOUTTA SERIES.

The question at issue is whether the plaintiff is entitled to an
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elephant who strayed from him in the month of September 1803, 3,77,z
and who was captured by the servants of the Government mehal “OMNN
in the ensuing January. It is sought to withstand his claim on Baziney

the grouud that the elephant at the time of his capture was a
wild animal in whom the plaintiff had lost all rights of property.
There is no doubt that the law of this country as derived from the
Tnstitutes of Justinian and as recognised in England is that, when
a wild animal has escaped from captivity and pursuit of him has
been given up, the property which a man formerly may have had
in him ceases, and it becomes open to any one else to reduce the
animal to his possession, when it will for the time become his
property.

The question we have to decide is whether the elephant in
this case was a wild animal. Now if is contended on hehalf of
the defendant that all elephants are from the nature of the case
wild animals, because we may take it as a general rule that all
elephauts are born in a stafe of wildness. Two authorities have
been quoted to us to support this contention. Ons is the case of
Clytun Clwrn Doss v. The Collector of Sylhet{l), where & passage
in Stephen’s Commentary reproducing the law as laid down by
Justinien is applied to the case of au elephant who had escaped
from the control of his master, This part of the judgment is
entirely obiter, as the case was decided against the plaintiff on the
question of identity, and the poinf of Iaw raised was not entirely
answered by the part of the judgment to whick we have referred.

The question again came before this Court in the case of Peal
v. Camphell(2), where the elophant escaped from his former master
and was captured by some oue else. The case there was decreed
in favour of the defendant. The facts as stated in the judgment
of the Court are that the animal in question escaped from the
master’s premises or from the place whers it had been left to graze
in company with other elephents which were wild, and not merely
did not retum to its master but kept aloof from any habitation of
man and resumed unmistakably the wild habits which hed been

familiar to it before its capture; and after recapture had to be .

treated precisely in the gams manner as other wild elephants, .

(1) (1873) 21 W, R. 75, (2) (1878) 8 C. L. K. 515, “

GA&OL.
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Applying the law, as laid down in these authorities, to the
present case, we are of opinion that th2 wildness of on elaphant
who has escaped from a life of domestication reust in every case
depend upon the circumstances. One test of wildness is supplied
by Justinian, being followed by subsequent aunthorities, and this is
called animus revertendi. If {he animal has gone away and may
be suppoed to be likely to refurn to a state of captivity, it is
obviously not wild. Dut there may be other fests of its wildness,
and one is suggested by the case of Peal v. Cumpbell(l), and
is this, that supposing the animal is recaptured, has it or has
1t not to be treated like a wild animal? In this case the.
elephant had apparently been in a state of domestication for a
long time, and it appears fr.m the jodgment that it resumed its
domestic habits on heing recaptured. This seoms to us to be a
conclusive proof that it was not wild and that the property in it.
had never ceased under the general law relating to wild animals..

There is one other matter which goss a loug way in opposi~
tion to the conclusion we are asked to adopt, that all elephants are
wild, and thet is the Act for the Preservation of Wild Elephants,
(VI of 1879) This applies to wild elephants and mskes it an
offence to capture any such elephant. It also repeals certain
sections of the Indian TForests Act which applied only to
elephants. '‘his makes it obvious that the Act gontemplates the
existence of tame elephants; and whereas it makes an offence to-
capture wild elephants it contemplates, and doss not affect, the
vecapture of tame elephants apparentiy by the original owners.

The result is, that we hold that the elephant in this cuse was.
nob a wild snimal, that the property in him of the plaintiff had
not eome to an end when he was captured by the Officials of the
mehal, axd that the learned Judge's order to have the case
remitted to the lower Court for compensation under section 168 of
the Indian Contract Act was a proper and suibible order.

The appesl, thersfore, is dismissed. We make ny order as to
costs.

Appeal dismissed.,

(1) {1878} 3 C. L. R. 515.



