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Befare Sir Francis W . Maclean, X .C .L E ,, Chief Justice, Mr.JusUoe- 
Stephen and Mr. Justice Woodroffe.

ISO? SHAHEBZADA MAHOMED KAZIM SHAH
Deo. 19. ®,

E . S. HILLS.^=

Fricriiy'>~I‘arUHo'n~- On;eUy<^jUQtme*t on partition—Mortgagee-~C?iarge 
fo r  oweliy.

Where co-sharers liave teen awarded certain sums of money as owelty oa 
a partition decree, they are entitled to priority over the •mortgagees of a portion' 
of the property partition ed.

Aipeal by the defendants, Shahelzada Mahomed Kamm 
Shah, Shaelzada Wally Mahomed Shah, and Shahehzadft' 
Mahomed Karim Shah, from ihe judgment of Harington «T.

This’eras a 6uit brought hy the plaintiff, Robert Savi Hills,, 
against the 1st defendant, Shahebzada Fateh Mahomed Shah, for 
an accoiint of what was due to him on two deeds, one dated the 
13th April 1904, by which the 1st defendant  ̂mortgaged his 
undivided ^ th  share in 52, o£-l, and 52-2 Park Street, and 1? 
Eussa-Eoad, in favour of the plaintiff, and another dated the 
10th April 1905 under v/hioh there was assigned to the plaintiff 
a mortgage which had been created by the 1st defendant on his 
share in the Park Street property in favour of one Munshi Abdul 
Jalil. The 1st defendant, Sbahebzada Fateh, did not dispute the 
plaintiff’s claim, but the 2nd, 3rd and. 4th defendants, the Shahs, 
claimed priority over the above mentioned mortgages for two 
sums of Es. 37,000 and Es. 9,500 respectively payable as owelty 
money which under a decree for the partition of the joint pro
perty had been declared a charge on the shares allotted to the. 
mortgagor. The other set of defendants claimed under another 
mortgage which the plaintiff respondent admitted was prior to 
his. Harington J .  in his judgment dated the 12th December'

*  Appeal from Original Civil, No. 62 of 19c7, in Suit No. 461 ot 1906.



1906 held, that no agreement {e.g., siioK as in this case, viz, that 190? 
the owelty money should be a charge on the Park Street property) sham^asa 
between the parties to a partition suit even though embodied in Saia 
a High Oourfc decree could afieot the rights of a mortgagee who 
was no party to the proceedings. That the Shah defendants had 
given up possession of the share in No. 52-2 Park Street without 
getting payment, thereby surrendering the security which they 
had for enforcing the payment of owelty, and had douo so hy 
making an arrangement by which they affected to create a charge 
on the property coroprising the mortgagor’s ■̂ •̂th share, and 
they would be, but for the agreement, in the position of ordinary 
.judgment-creditors entitled to execute their decree for owelty 
money against the mortgagor's property by attachment and sales 
"but such sale would be subject to any encumbrances created by the 
mortgagor. The learned Judge further held that t!ie Shah 
■defendants were entitled to a mortgage decree for the sums 
claimed as owelty, but that such sums were to be paid after the 
■other charges had been satisfied.

From this judgment the Shah defendants appealed,

Mr. S. P. 8mha {8tmding Gmuel) {Mr. Buohhnd with him), 
for the appellants. A. mortgagee of an undivided share in the 
absence of fraud is bound hy the partition proceedings : Byjnath 
LaUy.Rnnmdesn Chowdry{l)^Sharat Ghnnder Bimnon v. ffurgohmio 
Burmo!i{2), Hem Chunder Ohoss v. Thako 31oni I)eMi{Z), Khdterpal 
Sriitndno y .  Khelal Em to Bkuttacharkc (4), PuUamnha v, 
Fradosham{6), Amolak Bam v. Chmdan B'mgli{% Ghose’s Law of 
Mortgage in India, 3rd Ed., page 353. Each co-sharer is entitled 
■to partition or to mortgage his share. When the defendants took 
the property they took an undivided share, and the only way

- they can disturb the partition is to show that there has been 
■fraud. Tbe property being subject to a charge must be taken 
^subject to that charge.
• Mr. Qarth {Mr. /S'. JR. Dass with him), for the respondent 

t(2nd defendant). In the first place the partition decree is a eoE'

(1) (1874) L. R. 1 . 1. A. 106, 118. (4) (I894J I. h. B. 21 Calc. 90i. '
(2) (18?8) I , L. E . 4, Calo. 510. (5) I- 18 016.
(3) (1893) I . L ,  R. 20 Calc. 533. (6) (1902) 1 . 1;. E . 24 111 488.
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1907 eent decree. Under the present practice, mortgagees are not 
Sha^zada ttiatle parties to a partition suit, but Sale J .  has held that a mort- 

can "wateh proceedings, Khefterpal 8>itirutno v. Khelal 
V. Erhto Bhutlacharjee{\). I  do not understand how a mortgage© can 

attend in tils  manner. My mortgage was after the partition 
suit, but it was before the partition. In the Priv j Council case 
hyjnath Lall v. Ramoodecn ChoiL'dfii'\2)̂  the learned Judge did 
not consider the question o£ an unequal partition in the absence 
of fraud The point is still open as to what the rights of mort
gagees of an undivided share are. Tn the partition suit the parties- 
tbemaelTes do not ■ gay that the mortgagees are to have priority. 
The case of Hem Ghunder Ohm  v. Thako Moni Behii^) is distin- 
guishahle from the presentj in that case the parties had equal 
shares, hut here that is not so. The parties have not said, uor 
has the Court said, that the mortgagees are to have priority. I  
submit therefore that the judgment of the Court below was right,, 
and this appeal should be dismissed.

Mr, Eyam, for the plaintiff respondent. I  do not claim, 
priority as between the appellants and myself.

Mr, Sinlia, in reply.
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Maclean O.J. The question in this appeal is whether or* 

not, in the circumstances I  am about to state, the present appeL 
lants, to whom two sums of Es. 37,000 and Rs, 9,600 have been 
awarded by way of owelty on partition, are entitled to priority 
oTer certain mortgagees, whom I will refer to as the Eoy mort  ̂
gagees, on a portion of the property which was partitioned.

The facts lie within a very narrow compass and are as- 
follows:

4. suit was instituted some time in 1901 to set aside a certaia 
trust-deed. To that suit all the parties either interested under 
the trust or who would be interested if the trust-deed were 
set aside w'ere parties; and some of them apparently were 
minors. The result of that suit was that the trust-deed was set 
aside and, upon that decree being passed, the minors ceased tO'

(1) (1894) r. L. K. 21 Calc. 904. (2) (1874) L. B. 1 1. A. 100,118.
(9) (1893) I . L. R. 20 Calc. 533.



have any further interest in. the estate. By the decree in that 1907

suit, which is dated the 8th of August 1904, all the parties who, shahbmada

upon the trust-deed being set aside, beoame entitled to the ™
property in certain shares, agreed amongst themselres to have
it partitioned. The estate at the time was reseed in the Official
Trustee ; and, under the decree, the Official Trustee was ordered Maomijt

0 *#l 1
to convey to Fateh Mahomed ,Shah, the inortgag-orj to the Eoy 
mortgagees, the house and premises No. 52-2 Park Street in 
Calcutta. By the same deoree it was ordered and decreed “ with 
the like consent (?. e. of all the parties interested in the properties) 
that Fateh Mahomed Shah (the mortgagor) should pay to the 
present appellant two several sums of Es. 37,000 and Es 9,500 
ES in the decree directed, and it was declared with the like consent 
that the said two sums of Es. 37,000 and Es. 9,500 respectively 
formed a charge upon the premises No. 52-2 Park Street allotted
to Eateh Mahomed Shah, and that the allotments made to the
various parties 'including the mortgagor) should stand charged 
with the respective inoumhranoes and charges created by them 
lespeetively over their respective shares and interests in the afore” 
said properties.”

The mortgages under which the Eoys claim are dated (1st) 
the 29th of January 1902, (2nd) the 2nd of June 1902, and (3rd) 
the 2nd of September 1903 ; and they were mortgages to secure 
an aggregate principal sum of Es, 18,000 with interest at 18 per 
cent, per annum with quarterly rests. The security was the 
share 0 ! the mortgagor in the various properties which had not 
then heen partitioned. The result of the partition proceedings 
was to give to the mortgagor the house No. 52-2 Park Street, 
subject to ihe charge for the two sums of Es. 37,000 and 
Es. 9,500, and the question now is as between the present 
appellants and the Boy mortgagees, whether the appellants are 
entitled, in respect of those sums, to priority over the Roy mort- 
gageees. The learned Judge in the Court of first instance has 
held that they are not; and eouseqtiently they have appealed.

It is quite cleat that after the partitioa was effected, the 
mortgagee was entitled to regard his mortgages as attaching to 
the house No. 62-2 Park Street, in substitution for the seom tj 
m  the mortgagor’s undivided share:in the property generally.
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1907 The security was sliifted, as the result of the partition, from the
Seaĥ aba undivided share of tlie mortgagor on to the property directed to

Mahomed conveyed to him. under the decree.
K a z im  S h a h  J , . .

«. This is not dispuied Then arises the question of priority,
__ ' To delermine that question it becomes necessary to ascertain

Macleas was the suhstitated property wh.ich th.e mortgagor took
under the partition. I t  is clear that all h.9 took "was the house 
No. 52-2 Park Street  ̂ subject to the charges of Us. 37,000 and 
E b. 9,600 in favour of the appellants; and it can ooly he upon 
that, that the Eoy mortgagees ran rank as mortgagees, that is, 
upon No. 52-2 Park Street siihjecfc to the charges created by the 
decree. But it is said that this was a constut decree. That does 
not seem to me to make any real ditference unless ike Eoys can 
Bh.ow that th.e partition effected was either the result of fraud, 
or uDfair or improper as against the mortgagee who was not a 
party to the partition proceedings.

Undoubtedly, a I'erson who advances money upon a mort
gage of property which the mortgagor holds in an undivided 
share must be taken to take it subject to the liability of the 
property to be subsequently partitioned. Now, what is the atti
tude of the Eoy mortgagees in this suit ? Do they approbate or 
do they reprobate the partition proceedings? I f  we look at 
paragraph 2 of their wiitten statement they ask that'- their mort
gage may be regardfd as the first charge upon the premisesi 
No. 52-2 Park Street, if it is shown that the partition was 
fair and proper.” There is absolutely nothing to show, nor have 
we heard any argument, that it was unfair or improper.

The plaintiff then has come into Court upon the footing of 
•adopting the partition proceedings; and if they adopt these 
proceedings their mortgage can only be on the interest of their 
mortgagor under the partition.

That interest has been already stated. This concludes the 
matter.

A point was made that the appellants must be taken to have 
smrendered their security, because the possession of the house 
No. 52-2 Park Street had, in aocordance with the decree, been 
handed over to the mortgagor by the Official Trustee. X am 
unable to appreciate that argument. I  cannot see why, if th©
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mortgagor were put into possession by the Official Trustee, and v m  
in accordance with the decree, the appellants have lost tkeir right shahebLo)& 
to the charge which is speoificallj created by that decree in their 
favour. «.

There is one argument of Mr. Grarth wliich I ought to ; notice,
It  is said that if a transaction of this sort can stand, the result M&cbbih 

may be that co-sharers inay on a partiiion, linowing that one of 
them has naortgagei his share, bo arrange matters that he should 
get no portion of the immoveable property on the partition, but 
receive the whole of his share in oash, the eSect of which wDuld 
be to defeat the rights of his mortgagee. We are aot dealing 
with that case now: therein no euggestiou that this partition vas 
unfair, improper, at any rate, there is no evidence of it. I f  such 
•a case arise, as Mr. Garth suggests, I  dare siy the Court? will be 
able to deal with it satisfactorily.

The appeal must succeed. The appellants must have, as 
between themselvea and the Roy mortgagees, who must pay them, 
the costs of this appeal and also the extra costs which have been 
occasioned by the raising of the present point in the Court of 
■nrst instance and which they were ordered to pay.

Mr. Sinha’s clients, the defendant appellantSj must in the 
'first instance pay the plaintiff’s costs and may add them to their 
■■security.

Stephen J .  I  agree. I  would add that it is quite plain that 
the appellant’s claim, which is a charge upon the property, consti
tutes a deduction from the corjjus of tbe property and is not 
affected by any dealings with the possession of the property on 
which the decision of the Judge of the Court of first instance is 
Ijased.

WooDUoPFB J .  I  agree with the judgment of the learned 
Chief Justice,

Attorney for the appellants: Korendm Nath Milter.
Attorneys for the respondents: Gregory ^  Joms, 8asM

SeMar Bonerjee and KaU JDus Bkmja,
E. Q. M.
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