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Before Sir Francis W. Maelsan> K.C-LB,, Chief Jmtice, and 
Mr, Justice Qoxe.

1908 BANW AEI MUKUNDA DEB

Jm . 22. ».
BIDHO SUNBAR THAKUB *

OlauMdan elahrm lands—Sesumptim hij Govmiment—SuUfot posmsion-^ 
Tillage QhauMdari Aei {Beng&l Aet V I o f  1870), s, St—Speoifie ferfo r*  
mmae o f contraot, suit for.

Where some of the pwteiiZaj’s and tlie dur-^wtnida^ brought ai suiti uaakiug 
the remaining putnldar a defenaimi;, to recover possession of cliaJcran lands found 
to bo a part of the patm i—

Seld, that this was uot an action for specific performance of contract, tu t for 
possession of chalcran lands included in the puini-

SanjU Bingh t .  lS,adJin Oharan Ghandra{l) dissenied from.
Mewas Kkoda v. Sam Jadu 25e^(2) and E ari Faraiti Mosumdar v. 

M-uhund L ai Mmdal(S) refemd to>

Second Appeal by Knmar Banwari Mxikinda Deb, defend
ant No. 2,

On the 2nd Baisakli 1230 (corresponding to 14th April 
1823), Eumar Banwari Lai Bahadur and two ofcliers, the prede
cessors of defendants Nos. 1 and 2, granted a putni of Manza 
Kun3al by a pafta to G-aursundar Thalrnr, the common ancestor 
of the plaintiffs and the pro fo r m  defendant. Plaintiffs Nos. 1 
to 8 bad an one-third share in the putni tahii, plaintiff No. 9 
another third and defendant No. 3 the remaining third. Defend
ant No. 3 let out his share in the tenure to plaintiff No. 10 in 
dur-piitni. This plaintiff No. 10 was the same person as plaintiff 
No. 3. By a deed, plaintiffs Nos. 1 to 8 dedicated their.one- 
third share to Thahur Giridhar Jiu and constituted themselves his

*  Appeal from Appellate Decree, No. 497 of 1906, against the decree of Bepin 
Behary Chatterjee, Subordinate Judge of Murshidabad, dated Dec. 2,1905, con* 
firming the decree of Asutosli Bancrj ee, Munsif of Katidi, dated May 17,1904.

(1) (1907) L L . E . 34 Cal. 5G4, (2) (1906) L  L . R. 84 Calc. 108.
(R) (1900) 4 C. W. N. 814,
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Bkebaits. The lands in suit wliioli are situated wHhin the mauza 
Kundal and were formerly iield a? chauhidari cjiahran lands, were 
resauied by Government and settled with the zemindar defendants 
Nos. I and 3, snbjeet to tlie provisions of s. 61 of tlie Village 
OhaaHdari Act, at an annual/ama of Es. 37-4. This suit was 
instituted by the plaiotiffs to recover Mm possession of the 
resumed ehcmUdari chukrcm lands on payment io the zemindars 
of jama fixed by the Q-overnment.

Defendant No. 2 alone contested the suit.
Both the Courts helow decreed the suit.
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The fforihk Dr. Mash Behary Gfiose {Balu Khettm Mohan Sen 
with him), for the appellant. This suit ought to he looked upon 
as one for gpecifio performance of contract, aodj therefore, the 
suit as framed is not maintainable. All the putfukrs must 
be made oo-plaintifs. Ih e  dur-putnkkr cannot Bue with the 
puinidars : Eanjit Singh v. Jtadha Glmraa Chandra's!). In form 
this is a suit for ejectment: Safiur Rahman y. Maharamummsa

Babu Nilmadhah Bose {Babu Eemmdra Math Sen with him), for 
the respondents. This is not a suit for specific performance of 
a contract. This is a suit for recpverj of possession. The puini 
is a concluded ̂ contract, Bampini who was one of the judges 
deciding the case, Mmijit Singh y, Radha Okat'an OhMdm(l), 
expressed his views differently in previous oas6S”~iJiJS5i I^ewaz 
Khoda V. Earn Jadu Dep{3) and S a r i Narain Mozumdar v. 
M uhnd Lai Mimdal[i). Probably the attention of the learned 
Judge was not called on tliis point to his former deeiaons. Under 
s. 41 of Regulation V III  of 1793, chauUdari chakmn lands were 
made part of lands: JoijJmlwn Mooksrjee i .  Oolhckr of
East Burdwan{S). All the parties are before the Oourfc either m  
plaintifs or defendants, and the Court can transfer defendant 
No. 3 from the category of defendants to that of plaintiffs.

Dr. & h se,m  reply. The attention of the learned 
i| i:0 ,de:®ied the case of Manjit Bmgh v. Charm

(1) '(1£0?):'L l . 'E .  U  0aJ, 564  (8)' E. 84 C#lc.
(2) (180?) L  L. B. U  Cal. 882. (4)' '(1900) 4> C, W .n  814

(I) (186#) iOMoo.I»AUfi,«r



1908 was called to tlie pieYious decisions, as would appeax from a 
B&HmBi of the aiguments. Ooiirfc can only transfer a defendant to

be a plaintiffi m th Ms oonsent No such attempt was, however, 
«. made in this case.
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M a c lea n , 0 .  J .  The only point argued on th is appeal is 

whether the plaintiffs are entitled to recover judgment having 
regard to the frame of the suit. It  appears under a patia dated 
1823, that the then zemindar granted to the predeoessors-in-title 
of the plaintills a.pidm giving them possession of a  certain manga 
including the cliahran lands. It is clear npon the face of the 
putni paita, specially having regard to section 41 of Begula- 
tion ¥111 of 1793, that at the time of the putni the zemindar was 
the owner of the chakran lands and that these lands are included 
in and covered by the piitni. The clmhran lands were suhse- 
qnently transferred to the zemindar who took the transfer 
subject to the provisions of section 51 of the Village Chaukidari 
Act CVI, B . 0.) of 18705 and the plaintifis now hi’ing the 
present suit to recover possession of these ohalcmn lands. 
Plaintifs Nos. 1 to 8 are entitled to an one-third share under 
th e p u h i;  plaintiff No. 9 to another third; and defendant No. 3 
to the remaining third, and he, it appears, let out his interest in 
(hr-‘piitni to plaintiS No, 10 who is the same person as plaintiff 
No. 3. So that, we have before the Oourt all the persons who are 
interested in the puini and all the persons who are entitled to 
olairo, possession of the lands in question, as against the 
zemindar: in other words, every body interested in the putni 
is before the Court, either as plaintiS ox as defendant, the suit 
being one for possession of the chaJmm lands. Then it is said 
that this is not a  suit for possession but is a  suit for specific 
performance of a contract, and being a suit for speci6.o perfor
mance of a contract, the suit cannot successfully prevail, unless 
all the parties to the contract who seek to have it specifically 
performed are co-plaintiffs. The answer to that appears to be 
tw o-fold. I  do n ot think this is an  action fo r specific perform* 
ance of a  contraot. This is an action for possession of the 
ohahran lands which were included in the putni to which I  have



referred. There is no agreement to grant a puini of these lands isos 
when they were transferred to the zemindar of which it is neees- 
sary to obtain a decree for specific performance. The putni is a Mbkpkda 
concluded contract, and there is ho agreement of which specific u.

performance can now properly he granted. There is, no douht> sdtoS 
authority for the opposite view in the ease of Eanjii Singh v. 'I'hiktte. 
Madha Charm Chandra(l). But, with great respect, I  do not Macieis 
assent to the -view expressed in that fudgment which seems 
to me to be inconsistent with the previous judgment of one of the 
learned Judges who was a party to tha later decision, namely in 
the case of Kazi Nems Khoda v. B a n  Jadu Dep(2), and also 
in the ease of B ari Mar a h  Mozumdar v, Muhmd L ai Mmdali^).
The two decisions I  have just mentioned appear to me to be 
inconsistent with the view taken in the case reported in Ranjit 
Singh r. Madha Charan{l). I  do not notice they were referred 
to in (he judgment in that cage. If  then it ia a suit merely for 
possession under the contract contained in the I  think the 
suit is properly framed: and, agreeing with both OourtSj I, think 
the plaintiffs are entitled to judgment.

As regards the other two points, the point as to whether the 
idol ought to have been made a party and the question what rent 
should be paid for the resumed lands, as no argument has been 
addressed to tk on those points, and they have been abandoned,
I  lieed say nothing about them.

The appeal fails and must be dismissed with costs.
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CoxB J .  I  ^

Appeal dismissed^
S. M. '

(1) (1907) I .  L. R, 84 Cal. S64. (2) (1906) 1 ,1 .  E . 34 Calc, 109.
(8) (1900) 4 C .W .2 J.S 1 4 .


