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Co-sharers—Bight of one co-sharer to sue for the whole rent making defendants
kis co-sharers who refuse fo join in the suit as plaintiffs—Right o bring whole
tenure to sale—dgreenient to pay rent to co-shavers separately, effect of—
Bengal Tenancy et (VI of 1883) ss. 65, 139, 188,

By the express terws of the Bengal Tenancy Ach (VILI of 1885) in the cvent
-of rent heing unpaid, the owners of the zemindari interest ure entitled by suit
under that Aet to bring a patui to sale with the consequences preseribed by the
Act, And it is a genersl rule—a rule not derived from the Bengal Tevancy Act
but from the general principles of legal procedure—that a sharer whose co-sharers
refuse to join him as plaintiffs can bring them invo the euit as defendants and
‘sue for the whole rent of the tenure.

Section 188 of the Act does not preclude such a suit; the filing of a suit not
beivg a thing which the landlord is, under the Act “ requived or autharized to do,”
but an application to the Ceurt agaicst an alleged grievauce, which the plaintiff is
ntitled to submit, nob by reason of any provision in the Tepsncy Aet, but under
the general law. R

Although an agreement, expressly proved or implied by tbe conduct of the
perties, for the payment of rent to co-sharer landlords separately, may establish
the right toeue separately for the shares of rent receivable by the separate share,
Tholders, yet such an agreement werely affects the right to sue separately for rent
and in no other respect modifies the terms of the holding. The right, therefore,
‘to bring the tenure to sale for arreirs of rent remains intact, and also the right of
<oue co-shurer to sue making his co-sharers defendants when they refuse to join 38
plaintiffs,

Arpray from a judgment and decree (June Srd 1904) which
affirmed a judgment and decree (December 17th 1900} of the
Court of the Subordinate Judge of Rajshahye.

The plaintiff was the appellant to his Majesty in Couneil.

The principal question involved in this appeal was, whether

“the appellant as one of the co-sharers in the zemindari interest in -
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an estate known ag Dihi Haloti was entitled to sue for the whole
rent due from the patnidars of the said estate making his coe
gharers in the zeminderi interest parties to the suit as defendants.

In the year 1837 one Raja Ram Chandra was the sole owner
of a geparate 8-anna share in Dihi Haloti. On 23rd April 1837 he
wade & patni set{lement of his 8-anna share with one Abbott ona
yearly rental of Rs. 6,349-6-10. In due course both the zemindari
and the patni interests changed hunds. In the year 1900 the
zemindari interest was held as follows:—the appellant six annas,
respondents 14 and 15 ome anna, respondents 2, 3 and 16 one
anna. The patni interest was held by the remaining respondents,
and also by respondent 15 by purchase.

The patnidars paid to the respondent zemindars nearly the
whole of the proportion of the vent they were entitled to, They
paid no rent at ail to the appellant. He gave notice to the other
zemindars asking them to join him in a suit for the arrears of
rent due, and on their failure to do so he instituted, on 17th April
1900, the suit out of which the present appeal arose, making all
the patnidars, and the oo-sharer zemiudars defendants.

The plaint after setting out the facts above mentioned claimed
a decree for the whole rent on the patni amounting to over
Rs. 27,000: and in the alternative for the amount due to his own
share of the estate. - '

The only defence which is now material was as follows :—* As.
the respective predecessors of the plaintiff and of the pro forma:
defendants brought separate suits for arrears of rent, and obtained:
decrees on account of their respective shares, and also amieably
renlized the same by separately granting dakhilas in respect of
the patni described in the plaint, the suit for arrears of remt
brought by the plaintiff in its present form eannot proceed.”

The only material issue on this appeal was—*Is the plaintiff
who has hitherto received the zents in proportion to his share
competent to bring a suit for the whole rent which is due to all
the share-holders ?” which was a portion of the first issue.

On this issue the holding of the SubordinateJudge was as
follows :— .

1t nppears from the decrees put in evidence by the defendants that the-
collection of the plaintifi’s share is separate, This separated collection therefors-
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gives rise to the presumptionithat by some arrangement which has been consented
o by the co-sharers and the tenants, separate pagment of a particular share of the
rent has hitherto been made to the plaintiff. That being so, so long as the
arrangement continues, the plaintiff is not competent to sue fer the whole rent, even
though the co-sharers are made parties to the suit. It is ot the plaintif’s case
that the arrangemont has been put an end to Ly the consent of all the parties
who originally concurred in it, Until this is done, the plaiutiff is not ecntitled to
bring o suit for the whole rent.”

A. decree was accordingly made in favoor of the plaintiff for
his share of the arvears of rent due.

An appeal by the plaintiff to the High Court was heard by
Gnose apd Grnr JJ. who differred in opinion the former support-
ing the decree of the Subordinate Judge, and the latter being of
opinion that it ought to be reversed. The material portions of
the judgments were as follows :—

Grosg J. The question which demands our consideration is Whether, s> long
-8 the arrangement consented to by all the parties concerned as to separate pay-
ment of rent in respect of the shares of the different co-shares continues, and is
‘0ot put an eud to, is it competent to the plainkiff to bring a suit for recovery of the

whole rent due upon the patni, when the other co-shavers and the tenants object to -

such & suit ?
¢ Ag bearing upon this question, the learned vakils have called our attention to
geveral cases in this Court, These cases, as I nnderstand them, establish the follow-
‘ing propositions, that when the tenant contracts to puy rent jointly to the several
co-sharer land-rds, one of the land-lords cannot demand from the tcnant
his share of the rent sepsraiely, unless an arrangement to that effect has been
come to, and that insuch a case the proper remedy is to bring a snit for the
entive rent making the other co-shavers party defendants, if they refuse to join in
the suit, (2) that wheu an arrangement for separate payment of rent to the several
<o-sharers in respect of their respectiva shares have been come to, it is competent to
any of the co.sharers to sue to recover his share of the vens, (3) that such an ar-
rangement does not put an end to the original lease of the tenure, and that it does
‘ot entitle one of the go-sharers to sue for enhancement of the xent of the tenure or
bring a suit for kabuliyat on enhanced rent without joining the othor co-sharers
s party defendants, Bat in no case that 1 know of, has if been decided, that
even when an srragement for separaté colleetion rent has been come to, one
of ihe ¢o-sharers may, in spite of the refusals of the other co.sharers to join in
the suit, maintain a suit for recovery of the whole rent due upon the tenura, if
heo only makes those co-tharers party defendants.

_# 1 there was no such arrengement a8 Was come to bebween the pirties con

«cerned in this case, the‘plainﬁﬁ might have brought a suif for recovery of the
entire rent due upon the tenure, making the other co-sharers defendzmts such &

guit being regarded a8 & suit op bekalf of the whole bedy of co-sharers,  But the -
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question is, would the sume rule apply when such aw arravgement hos been come
to, and, under it, for several years fogether the co-sharers had been receiving
or recovering by suits, their respective shares of the rent separately? Isi¢
competent to one of the eo-sharers to ignore thab arrangement, and sue for
recovery of the entire veut,in spile of the refusal of the other co-shavers to join.
in the suiy ?

“ Tt will be rewewbered ihab some of the defendsuts say that the share
of the rent due to one of {he co.sharcrs bias been paid up. Whether thab co-shaver
secepts this plea or uot, we donot know. But it is obvious thab in cases of this-
kind, if such a plea is raised, it wonld necessitate an enquiry as between the
tenanb defendant and the co.sharer defendants, whether the rent said to have
Dbeen paid has veally been paid ; and supposing it be found upon enquiry that the
reut due to the other co-shavers has been paid, the decvee that should have to be
made in the suit would really be a decrec for the plaintiff’s share of the rent.

Such & decree cowld hardly be regarded as a decreo in respect of the rent due upon
the whole tenura,

After referring to the cases of Pyari MMolum Buse v. Kedar
Nath Roy (1) and Jiban Kiishae Roy v. Brojo Lal Sen (2), and
distinguishing the former as being no authority upon the question
arising in the present case because the arrangement come to-
between fhe parties here did not exist in theb case, and the latter
as being no authority for the broad proposition that whatever
might bave been the arrangement come to between the parties a
suit for recovery of the whole rent may be maintaived by one of

the co-shavers if only the other co-sharers are madssparties defen-
dants,” the judgment continued.

“But it s eaid thab the arrangement between the parties as to separate-
payment a0 recephion of rents is only as to the method in which the rent is to be-
paid, and does not affect the rights and liabilities of the parties as ariging out of
the Jease which still vemiains joiut, and that therefore any of the co-sharers is
entitled to sue for the entire rent making the other co-sharers party defendants
if they refusc to join in the suit. No doubt the original lense bas not been pi_xt
an end to hy the arrangement that was come to between the paities as to separate
payment of vent ; and if tho co-sharers agree they might jolntly maintain a suit
for recovery of the whole rent, But it will be observed that the conteact to pay
one entire rent to the co-sharers Ras been so far modified that the co-sharers are-
entitlod to demand and recover their respective shares of the rent, and the tonants
are likewise eutitled to pay theiv rent separately to the co-shavers in proportion to
their vespective shares. Acd so long as that arrengement subsists and has nob
been put an end to (as the plaintiff himsel? maintaing in the plaint) it wonld not,

(1) (1899) L L. R., 26 Calo. 409.
(3) (1903) L. L. R, 30 Cale, 550; L. R. 30 L. A, 6L,
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I thivk, be competent to one of the co-sharers to iynore uud to practically aunul
that arrangement and sue to recover the whole rent. Such a course if allowed
wight lead to difficulties and injustice. In this connection, I may refer to the
observation of Garth, C. J. in the ease of Guui Molomed v, Moran (1} decided by
a Irull Bench of this Court. Referring to an arrangewent like that which was
come to betwesn the parties in this case, he observed as follows:— Stich arrange.
nents are by no means nnusual, and they may be evidenced either by dir-et proof,
or by usage from which their existence may be presumed. But in either case,
they are perfectly cousistent with the continuance of the original lesse of the
eéntire tenure ; and the same consent of all the parties by which the arrangement
was originelly eveated, may at any time put an end toit. Se long as it eontinues,
however, it has been constantly held in this Court, and must be considered now
as well-cstablished law, that each co-sharer may bring o separate snit sgainst the
tenant for his share of the rent. But in the absence of such an arrangement it is
equally clear that no such suit ean be maintained,

“ 1t has however been said that the exact terms of the arrangement come to
between the parties do not appear in this record, and that it cannot be said that by
agrveeing to the arrangemcnrt as found by the Court below the co-shaxers consented
to forego their statutory rights to bold the tenure liable for the whole rent, No
doubt they did not mean to sbandon such statatory rights, and as already stated,
if they agres, they might brinz a joint suit for the entire rent, and baving
recovered a decrec might bring the putni to sale under the Bengal Tenancy Act,
but T am not prepared to say that any ondof the cossharers after such an arrange-
ment as was ccme {o between the partiesin this case, and which still subsist, can,
notwithstanding the refusal of the other co-sharers to join in it, waintain such
a suit ; nor can I think it can rightly be held that the failure on the part of the
tenant fo pay the rent dne to any of the co-shurers entitles the latter to proceed
upon the original%ease, and sne for recovery of the entire rent with a view to
bring to sale the whole tenure,

The question was discussed In the course of the argument before us whether
5 suit brought by one of the co-sharers for recovery of the entive rent, tho other
co-sharers being made party defendants, is a suit under the Bengal Tenancy Aet
It hag been held in certain cases that 1 decree obtained by one of the several co-
sharers for a share of the rent is not a decree under the Bengal Tenancy Act, and
that proceedings in exceution thereof cun only be taken in accordance with
the provisions of the Code of Civil Procedure, and that in exerution of such
a deeree the whole tenure cannot be sold: see Prem Chand Nuskur v,
Mokshoda(2), Jugobundhu Pattuck v. Jadu Ghose Alluski(3) and Durge
Charen Mandal v, Kali Prasanna Sarkar{4). And in the case of Beni
Madliub Roy v. Jaod Ali Sircar(3) decided Ly a Full Bench of this Court
whera the question was raised whather, if in execution of a decree obtained
by a fractional co-sharer for arrears rent in respect of his share, the tenure
or holding is sttached, such an' sttachment is an attachwent contemplated by

(1) (1878) L. L. R. 4 Cale. 9. (3) (1887) L. L. B. 15 Cale. 47.-
(2) 1867) L L. R. 14 Cale. 201 () (1899) L L. R. 26 Cale. 72%,
| (5) (1890) L. L. R, 17 Calo, 890, | '
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gection 170 of the Bongal Tenancy Act, so as to prohibit o claim being preferred
by a third party under section 278 of the Coda of Civil Procedure. And it was
held that the attachment was not an attachbment as contemplated by the said
saction 170, In delivering the judgment of the Court, Petberam, C. J., among
other matters, observed ns fol'ows :—In our opinion the answer to that question
must be answered in the negative. Seetion 170 of the Bengal Tenuncy Act gives
certain privileges to persors who have taken proceedings under that Act for the
purpose of recovering tleir rents, and section 188 says that where several persons
sre joint landlords and when snything under this Act is authorized 5 be done,
they must ail join in doing it. That shows, in our opinion, that where landlords
are secking to take the bemefit of this Act, they must act in ctneert, and whers
one of several co-shavers in a zewindari thinks fit fo pursue his remedies to
recover his share of the rent, he must pursue them under the ordinary Jaw of
the eountry and independently of the Bengal Tenaney Act’ And in the case
of Pyari Mokan Bose v. Kedar Nath Roy(l) upon which so much reliance
was placed by the learned vakil for the appellant, this Court teft open for deeision
the question, whether having regard to the provisions of gection 188 of the
Bengal Tenancy Act, the suit by one of the co-sharers could proceed. It may,
Pperhaps, be gathered frow these cases, that wherea suit for rent is brought by
the whole body of landlerds, but not otherwise—it is a euit under tbe Bengal
Tenancy Act, and if a deeree in such & suis is oblained, the entire tenure or holding,
a8 the case may be, may be sold.  But it is not necessary to express any opinion
upon this question in this case. It is sufficient to say Liere that, all the co-sharers
dounot ‘alljoin’® or *actin concert’ with one another, but that ome of the
co-gharers, in spite of the arrangement as to separate piyment of rent, and in
spite of the opposition of, tut least, some of the other co.shavers, insists upon a
decrce Deing made for the emtire rent with a view to bring the whole teaura
to sale, Such a decree cannot, I think, be made.” !

Grepr, J. The object of the appellant in suing for the entire rent and making
Tis co-gharers defendants is fo obtain a decree that will enable him to bring to
gale the teoure itself, The Subordinste Judge has, however, found that under an
arrangement between tenants and landlovds, the tenants for some nine years
before suit bave been paying rent to the landlords in proportion to the Jatter's
shave in the property, and he has accordingly held that as the arangement still
subsists the plaintiff is unable to obtain a decree of the nature which he seeks,
and that all be can get is o decrce for hus ownseparate share of the reut, a decres
which will enable him to bring to sale only the right, title aund inberest of the
judgment-debtor and not the tenuro itself,

“ The Bengal Tenancy Act by section 65 makes the rent a first charge on the
tenure, and by chapter XIV provides a mothod by which the landlords after
obtaining a decree for the rent can bring the fenure itself to sale in satisfaction
of 1heir decree.

This Court, however, hs in numerous cases held that in order to bring the tenure
itself to sale all the landlords must be parbies to the suit, and that the rent saed

(%) (1899) L. L. R. 26 Calc. 409,
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for must be rent due in respect of the entire tenure and not in respect of a portion
Aue to any particular shareholder, Both these conditions have been falfilled in
the present case, and it is conceded that if there bad been no such arrangement
as that to which I have referred the plaintiff would have been entitled to the
decree sought for. The question thus arises whether that arrangement precludes
the plaintiff from obtuining the relief for which he snes.

 We have no evidence of the terms of the arrangement, and the Subordinate
Judge has inferred ils esistence from the fact that the co-sharer landlords have
obtained decrees for their own separate shares of the rent, I will assume that
the inference i3 well founded and that an arrangement of the kind found by the
Subordinate Judge exists, but [ am unable to ho'd that the arrangement amounts
“to more than this—that the tenants bhave agreed to pay separately to the various
landlords the fractions of the vent proportioned to their respective interests in
the property, and that the Jandlords have ngreed o accept the rent paid in this
manner, The arrangement is one as to the method of payment only, and, to my
mind, cannot affect, as to any other matter, the rights and Jiabiliies arising out of
the Rabuliaf under which the tenants hold. The integrity of the tenure is not
impaired ; the landlords are still joint landlords; and, if so, they are competent to
join as pleintiffs in suing for the rent of the entire prini. 1t would seem to
follow on the anthority of the decision in Pyari Mohan Bose v. Eedar Nath
Boy(1), that if some of their member refuse to join in Dringing a suit for the

7ent due in respect of the entire tenure the others can bring the suib on condition

of making them parties: To hold otherwise would, it seems to me, destroy the
integrity of the tenure without ereating separate tenures in respect of each
-co-gharer landlord ; and the result would be that each individuul eo-sharer land-
lord would lose the right conferred by law of holding the tenure itself as security
for the rent, It is no doubt competent for any cne to contract himself out of the
rights conferred ¥y law, unless that course is evpressly forbidden; but in such
cases the contract must be clear and definite, and the parties must know and
understand its terms. Can it be said that in agreeing to receive separately the
-amount of rent proporfioned to their respective shares the landlords conseated
to forego the statutory right of holding the tenure as security for the rent, a
7ight which each individusl Jandlord is entitled to enforce by suing for the entire
rent due, provided that he adds as parties to his suit, those co-sharems who
refuse to join in bringing the suit? Such a result, it appears to me, was nof
in contemplation of the parties nor is it a consequence in any way implied or
Ainvolved in the arrangement.

“ A further consideration which brings me to the same conclusion is this that,
when one of the parties bresks an arrangement like this which modifies a priox
written contrict, any of the other parties should be at liberty on the occasion
-of each bresch of the arrangement to revert to their rights under the original
-contract. The tensnts who sgreed to pay to the plaintiff separately his share
of the rent have broken their agreement. As the consideration for the agreemenb

fails, the plaintiff, in my opinion, ghould have the option, on any such eemmn, ‘

«of enforcing his rights under the kubuliaf, and that option should nof be deniad
40 him, because on prevxous oceasions he has failed to exerciee it,

(1) (1899) L L, R, 26 Cale. 409.
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“ 1% i8 suggested that if the above view be adopted, a difficulty would be felt in-

a cage like the following :—Suppose that three lindlords A, Band C, are in the habit

of collecting their rents sepavately, and that the tenant has paid B and C their-
‘sbaves of the rent. Whon A sues the temant for arrcars of rent, how could it be

said that the arrears were due in respect of the whole tenure; they would be due
only in respecl of A’s share. It appears to me that there is no roal difficulty

about the matter snd that it makes no differenco whether 4, B and C bave been-

collecting rent joiutly or separately, If the tenant has paid B and C their shares
of the rent, theu whether A bus been in the babit of collecting his share of the
reut separately or not, the arresr may be regarded in one light us the amount due
in respect of A’s sharve, and in anotber light it may be regarded as tho amount
due in respect of the whole tenure after deducting the amounts paid to B and C.
Tle difficulty, i€ there be u difficulty, is one of words only and not of substanse,

“ Additional support is lent to the view which I take by a consideration of
the reasons which have led to the rale that before o tennre can be sold FPor arrears
of rent, all parties must be joined in u guit for those arvears, Those reasons bav
been indicated by their Lordships of the Privy Conneil in Jidan Kriskne Roy v.
Brojo Lal Sen(1) where they say:~—The provisions of the Ront Law were devised
“for the protection of all partics inferested in the tenure, and they would be
“ defeated if fractional co-sharers were nllowed to evade them by the method adopted
* in-this case,” That was a case under the former Rent Law, Bengal Act VIII of
1869, but the romarks are eqnally applicable to the procedure prevailing under the
Bengal Tenancy Act. A joint Iandlord who has obtained a decree for vent without
moking his co.sharers parties can bring to sale uot the tenure or holding, but only
the right, title and interest of his judgment.debtor. 16 would be vnjust that the
rights of his co-sharers should be affected by proceedings to which they are no
pariies. But there is no ipjustice iu seliing the tenure itself in Entisi‘nction of the
charge for reut, when the co-sharers are made parties to the proceedings for the
replization of arrears due in respect of the whole tenure, because the co-shurers
are thus furnished with an opportunity of asserting their own rights and protecting

their own interests, That opportunity has been afforded in the prevent suit fto the-

co-sharer landlords and they have no ground of complaint if the plaintif on

his part is afforded the remedy allowed to him by law of treating the holding as -

seeurity for the rent.

“The view of the Subordinate Judge is that till all the landlords join in
bringing a smit for rent, no such deeres as the plaintiff seeks can be passed. Not,
only is this view, as it appears to me, opposed to the decision in Pyari Mokan
Bose v. Kedar Nath Roy(2) to which I have already referred, but tho injustice
to which it may lead is exhibited in the circumstances of the present case, wheve,
one of the wgufnidars is also a co-sharer landlord. This person will of course never
Join the plaintiff in bringing a suit which may end in the sale of his pufat interest,
and if the view of the Subordinate Judge be correet, the plaintiff by roason of
the arrangement inferred from his past conduct will never be able to enforce the
right, ernferred on bim by law, of holding the tenure as security for the rent,

(1) (1903) L L, R. 30 Cale. 550; L. R. 80 L A, 81,
(2) (1899) 1. L. R. 26 Calc, 409.

‘
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“Ror the reasons set forth above, I am of opinion that the Suberdinate Judge
is wrong in nob giving the plaintiff a decree for the rentas due in respect of the
entire tenure and that the appeal shonld be decreed with costs in both Ceurts”

The two Judges differing in opinion, the case was referred
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after sefting out the facts of the cese and referring to the
contentions of the parties, and the authorities cited in support
of them, said as to the contention in suppmt of the appeal that
as the defendants set up the agreement as o bar to the plaintiff’s
obtaining the relief he sought, the onus rested on them of proving
what the agreement was, and that by it the plaintiff agreed to
relinguish any of the rights which he had under the original

lease.

 Taking first the question of onus it hus been contended for the respondents,
and in my opinion rightly, that an agreement is evidenced ns much by act as by
any verbal or documentary evidince, In the plaivt itsclf the agresment is admitted,
and the plaintiff claims ander it to be entitled to recovor separately his fractional
share of the rent. When the agreement wus admitbed no burden lay on the defen-
dants of proving it. 1t is also admitted that the landlords and tenants by their
own acts have admitted the existonce of this agreement since 1891 by the receipt
and payment of fractional shares of the rvent. Bub it hes beer argued that the
receipt of his fractional share of the vent by the plaintiff dces not operate as a
relinquishment of the right which there was vnder the original lease to bring the
tenura to sale in satisfaction of a decree for arvears of rent, and it is wged thab
the defendsnts werg bound to prove thab there was an ggreement by which the
plaintiff consented to retinquish that right. In my opinicn the conlention cannot
be sustained. The agreement was entered into for the muinal convenience of the
landlords aund temants, and all parties to that agrcement are bound byits legal
consequences,  The tenants are precluded from objecting to suits, heing broughs
separately by the different conshurers for recovery of their fractional shares of the
rents and the plaintiff and his co-sharer having benefited by being able to sue
separately for their rent must be held equally to be bound by what this Court has
held to be the contequence of auch an agreement, and what arc their rights and
disabilities in such a suit. This Court has held that in such a suit, brought by a
cgngharer for his fractionul share of the 1ent, he is not entitled to make his share
of the rent a charge on the tenure, and is nok entitled to sell the tenure in satis.
fuction of a decree obtained for his share of the rent, . It is not necessary for the
defendants to prove in this case that the plaintiff agreed to that which was the
ReCestal y legnl consequonce, so fav as he was concerned, of the agreement. Further
there appaars in this case to be no ground f'ar the sugges{non that the agreemen&
wasg personal or Kuited in time, :

“The next contention that the agreement was voidable ofter the tananf; Imdv
failed to pay his share of the rent to the plaintiff is in my opinion egqually sntenable.

The agreement was completed and was not merely execuﬁow, and it was bmdmg on .
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the parties from the time it was made. The failure of the tenaut to poy the
fractional shave of the rent bo the plaintiff gave to the plaintiff o cause of action
to sue for recovery of that share. The contention that the agreement was voidable
on the tevant’s failure to pay the plaintiff’s share of rent would apply as well to the
original lease as to thie subsequent agreement, and it could bardly be argued that
the failure of the temant to pay the fractional share of the rent fo the pluintiff
entitled the plaintiff to avoid the putni leaso,

“The argument which is based on the provisious of ssction 159 of the Bengal
Tenaney Act has no application to this case, unless the plaintiff be beld to have a
right, in spite of the agreement, to bring a suit for the full rent by making his
co-sharer Jandlords parties to the suib

““The bardship which has been pointed out may exist, but the question is
whether it is not, as the learned pleader for the respondent contends, one of the
disadvantages incidental to joint ownership, So long asthe co-sharer landlords
and the tenant do not agree that the fractional rents for their shures be paid
separately to the different co-sharer landlords, the whole body of landlords labour
under the disadvantage thot they must all join in a suit to recover the rent from
the tenant, and the tenant has the advantage of nob being harassed by numerous
suits, After an agreement has been come to, the landlords have theadvantage of
being able to recover their fractional shares of the rent separately, and the tenant
subwits to the consequent disadvantage of the risk of harassment from several
suils, In execution of a decres oblained by all tbe landlords in & joint suit the
tenure can be sold, In execution of & decree obtained by a fractional co-sharer for
his share of the rent, only the right, title, and interest, of the tenant can be sold.
These ave some of the advantages and disadvantages arising out of joint ownership
and the contention based on the ground of hardship has not in my opinion any
forca. The contention that section 188 of the Bengal Tenancy Act does not apply
1o the right which the landlords had all along to scli the tenure for arrenrs has no
force in the face of the series of decisions of this Court and sesms to be hased on a
misconception.

“ The misconception appears to arise oub of the assumption that the plaintiff as
s fractional co-shaver landlord has the full rights of the wholebody of landlerds,
and smongst them the right to make the rent a charge on the tenureand sell the
tenure in satisfaction of a decree for recovery of the rent. Individually the plaintiff
cannot enforce such a right, though the whole body of landlords collectively can.
It can harlly, therefore, be argned that the plaintiff has been deprived of a right
which belonged fo him individually.

“ We come lastly to the important question in the cuse which may bo stated
s follows:—The agreement having been made between the whole body of landlords,
and the tenant and acted on for the Iast 10 years and move, is it now open to the
plaintiff 6o avoid that agreement without the consent of his co-sharer laudlords,
or can he allow that agreement to continue and yet, in spite of its existence, bring »
gnit Tor the full rents of the tenure, by making his co-sharer land lords parties fo
the suit, so as to entitle him in satsfaction of a decres obbained in that suit to
‘bring the tenuve itself to sale? In my opinion that question must be answered in
the negative. The agreement was one made hetween the body of landlords on one
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side and the tenant on the other, and one out of the several persons conbracting on
the one side cannot alone cancel or avoid the sgreement, The agreement can only
be rescinded by the conbractivg parties, that is to siy the whole body of the
landlords who jointly form one of the parties ou one side and the tenant on the
other, and one of the landlords without the consent of the rest is not eutitled to
rescind it. Hardship may result to the plaintiff from this circumstance, but on the
other hand hardship and inconvenience would resuls to the rest of the landlords and
to the tenants if at sny timeany one of their number were able to annul the

agreement. It is not suggested that the plaintiff euteved into the agreement’

without fall knowledge of its effects, and nntil that agreement is legally rescinded
he is bound by it. If the other co-sharers refuse to rescind the agreement it is

open to the plaintiff to take such legal steps ashe may be advised to avoid its
consequences,

“'he mere failure of the tenants to pay the plaintiff hiz share of the rent
would unot itself entitls him alone, or even joinjly with his co-sharers, to reseind
the agreement, The general rule is that the refusal or omission of cneof the
contracting parties to do some’ thing which the contraet binds him to do, will not
entitle the other party to rescind the contract unless the acts and conduct of the
party who makes default show an intention to nbandon and wholly to refuse
performance of his parb of the conbraet. In this case it has not been proved that
the tenant bad an intention to abandon the agreement.

“For the above ressons, I agree with Mr. Justice Ghose in holding that the

view taken by the Subordinate Judge is right and that his judzment and decree
should be confirmed. The appeal will therefore be dismissed with costs.

Ox this appeal,

J. R. Atkin K. 0. and DeGrugther, for the appellant, con-
tended that upder the cireumstances of the case ho was entitled
to sue for the whole rent due on the tenuve, and that the suit had
been properly framed. The arrangement for the collestion of
rent separately by the co-sherer landlords was no bar to the statu~
tory right of the appellant to sne in such a mauner as would
enahle him to bring the tenure itself to sale for arzears of remt:
and there wus mo agreement proved which deprived him of the
ordinary right which he had under the lease to hring a suit to
recover the full rent of the tenure making such of his co-shavers
defendants as refused to join in the suit as pleintifts, or affected
the rights he had under the Bengal Tenancy Act (VIII of 1485).

The only conditions necessary to support the right to bring the

tenure to sa'e were that il the co-sharer landlords must be parties
to the suit, and the rent sued for must be rent due in respeot,
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regard to the present suit, which, it was sabmitted, ‘mfs therefore
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maintainable. Reference was made to Guni Makomed -+,
HMoran(1); Bengal Act VIII of 1869 sections 22, 29 and 64; Jiban
Erishna Roy v. Brojo Lal Sen(2) ; Bengal Tenancy Act, sections
64, 159, 161 and 162 ; Bengal Act VII of 1868, section 11; and
Act XI of 1859, sections 6, 10 and 13,

C. W. Araihoon, for the respondents, contended that for the
reasons given in the judgments of Mr. Justice Ghose and
Mr. Justice Breit, there being an arrangement for separate
collection of rent, no suit for the whole of the rent of the tenure
conld be maintained; and one co-sharer landlord could not sue
alone and make defendants the others who refused to join as
plaintifi.  The only deecree that could be given in the present
suit was one for the appellant’s own share of tne rent, and that
had rightly been given by the Subordinate Judge and affirmed by
the High Court. Reference was made to the Bengal Tenancy
Act, sections 65 and 188; Stelh Nuimuddin v. Srimante
Ghose(3); Rajuarain Mitter v. Ekadasi Bag(4); DBeni Madhub
Boy v. Jaod AL Sirear(5); and Gopal Chunder Das v. Umesh
Narain Chowdlry(6).

Atkin K., C. replied.

The judgwent of their Lordships was delivered by

Siz Arraur Wirson. This appeal raises a question upon
the construction and effect of the Bengal Tenaney Aoct, a short
question, but one which may be of considerable importance
wherever that Act applies.

The facts of the case are notin dispute, and are simple. In the
year 1837 the then owner of the zemindari interest in an 8-anna
share in Dihi Haloti created a puini tenure in those 8§ annas in
favour of ome Abbott, at arent reserved, The zemindari and
the putni interests both underwent subsequent devolutions, and at
the time, which is now material, the present plaintiff-(appellant)
held 6 annag of the zemindari interest, respondents 14 and 15

(1) (1878)11. L. R. 4 Calc. 96. (4) (1899) L L. R. 27 Cale. 479, 483,
{2) (1908) 1. L, R, 80 Calc. 550; (5) (1890) 1. L. R. 17 Cale, 390.
L, R 30 1, A, 51, (6) (1890) 1. L. 1, 17 Cale. 695, 697

(8) (1901) 6 C. W. N, 124,
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held 1 annma, and respondents 2, 3 and 16 ome anna. The
putni interest was held by the remaining respondents, and also
“by respondent 16, The last-mentioned, therefore, was interested
both in the zeminderi and in the putni. The pntni rent fell into
arresr 5o far as the share which should have come to the appeliant
‘was concerned.

The appellant thereupon brought the present suit on the lzth
April 1900 in the Court of the Subordinate Judge of Rajchahye.
He made the putnidars defendants, and he joined as co-defen-
-dants his ¢o-sharers in the zemindari on the ground that they
vefused to join him as plaintiffs. The suit was framed as one
-under the Bengal Tenaney Act to recover the whole rent of the
tenure, and for that purpose to bring to sale the tenure itself.
But the plaint asked in the alternative for a decree for the
plaintiff’s share of the rent.

The Subordinate Judge refused to make a decrce under the
Bengal Tenancy Aect for the whole putni rent, and gave a decree
.ouly for the plaintiff's share of the rent. On appeal, the case
-came before two Judges of the High Court, Ghose and Geidt JJ.,
who differed in opinien, Ghose J. holding that the view of the
‘Subordinate Judge was correct, Geidt J. being of the contrary
opinion. In consequence of this ditference the case was referred
to a third Judge, Brett J., who agreed with Ghose J., with the
xesult that the'appeal was dismissed. Against that decision the
present appeal has been brought, and it lies upon their Liordships
to determine which of the views taken by the lcarned Judges
-ought to prevail.

Bection 65 of the Bengal Tenancy Act enacts that :—

‘ Where a tenant is & permancat tenure-holder . . . he shall not
be liable to ejectment for arrears of rent, but his tenure or holding shall be lizble

-to sale in execution of a decree for the rent thereof, and the rent shall be a first
«charge thereon.”

Section 159 and the following sections provide the means and
procedure for so bringing the tenure to sale, and for the cancella-
tion of incumbrances thereupon. The only other secticn which it
is necessary to refer to is section 188, which says that:—

“Where two or more persons are joint landlords, anything which the landlord is
ander this A & required or authorised to do mnst be done either by both or all those
persens acting togeher, or by an agent authonz “ t0 act on bebal? of both or all
of them.”
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By the express terms of the Bengal Tenmancy Act, in the
ovent of rent being unpaid, the owners of the zemindari interest
are entitled, by suit under that Act, to bring a putni to sale, with:
the consequences preseribed by the Act. And it is a generak
rule—a rule not derived from the Bengal Tenancy Act, but from:
quite another branch of law, namely, the general principles of
legal procedure—that a sharer, whose co-sharers refuse to join him
as plaintiffs, can bring them into the suit as defendants, and sue
for the whole rent of the tenure, This must apparently be the
law applicable to the present case, unless there be something to-
exclude the case from the operation of these general rules

For the purpose of this exclusion, what was relied on was.
this: it was said that, by express or implied agreement between:
the zemindars and the putnidars, the shares in the putni rent of
the several zemindars were to be paid, and so far as they were
paid at all, were, in fact, paid separately ; and it was contended
that that agreement, on the ome hand, entitled the separate
gemindars to sue for their separate shares, and to bring to sale the-
right, title, and interest of the putnidars, but, on the other hand
either precluded the zemindars altogether from obtaining a decree:
under the Bengal Tenancy Act for the rent as a whole, or at any
rate prevented one of the zemindars from doing so by meking his,
co-sharers defendants.

This was the contention which prevailed with the Subordinate
Judge and with two out of the three Judges in the High Court,

The evidence of the alleged agreement consisted of certain:
decrees, which seemed to show fthat the shaves of the rent had:
been from time to time separately recovered. It has lomg been
held in Bengal that agreement, either expressly proved or implied
by the conduct of the parties, may establish the right to sue
separately for the shares of rent receivable by the separate share-
holders ; and their Lordships have no inclination to question that
course of rulings.

But it has been equally clearly laid down in Bengal that such
an srrangement, expressed or implied, merely affects the right to
sue separately for rent, and in no other respect modifies the terms
of the holding ; and their Lordships think that this is clearly. a,
sound view of the law. And it appears to their Lordships to be
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sufficient ground upon which to decide this appeal, for it follows,
from the propositicns referred to, that the right to bring the
tenure to sale for arrears of rent remains intact, and also the right
of one sharer to sue, meking his co-sharers defendants when they
will not join as plaintiffs.

It only remains to notice section 188 cited above. It was
suggested in argument that this section precludes a suit under the
Act, for the aggregate rent of the tenure, unless all those entitled
to share in the rent join as plaintiffs. Their Lordships are not
impressed by this argument, The filing of a suit is not " thing
which the landlord is, under the Act, required or authorised to do.
It is an application to the Court for relief against an alleged
grievance, which the plaintiff is entitled to submit, not by resson
of any provision of the Tenancy Act, but under the genersal law.

Their Lordships will humbly advise His Majesty that this
appeal should be allowed, that the decrees of both Courts in India
should be discharged, and that instead thereof it ought fo he
declared that the appellant is competent to bring a suit, under the
Bengal Tenancy Act, for the whole rent due in respect of the
property in suit, that the case onght to be remitted fo the High
Coutt to take the necessary steps for the disposal thereof on the
footing of the above declaration, and that the respondents who
defended the appsal to the High Uourt ought to pay the costs
thersof, and that the costs in the Comrt of the Subordinate Judge
onght to be dealt with by that Judge on the shove footing.

"The respondents who defended this appeal will pay the costs

of if.
Appeal allowed.

Bolicitors for the appellant : Downer & Joknson.

Solicitors for the Moitra respondents end for Ramani Kanta

Roy: 1. L. Wikon & 0o,

. J‘ Vl W!
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