298

1908

(S
Jan. 17.

CALCUTTA SERIES.  [VOL. XXXV,

Before Sir Francis W. Maclean, K. C. L E., Chicf Justice, and
Mr. Justice Coxe.

HAFEZUDDIN MANDAL

12

JADU NATH SAHAY

Frineipal and Agent—Account, suit for—Limitation—COharge upon immoveable
property— Contract wader registered documeni—Limitation det (XV of
1877y Sch. II, Arts. 89, 116, 132,

TWhere the suit is not merely one for account, but one to enforce in the plain-
tift's favour the charge created to secure the moneys which might be found dus
from the agent to his principal on his accounts, the case falls within Art. 132 of
the Second Schedule of the Limitation Aet. »

Toascertain which Article of the Second Schedule of the Limitation Act applies,
itis ifnlyortaxlt to see what is the relief which the plaintiff elaims.

Asghar Al Bhan v, Khurshed 400 Khan(l), Jogendra Nath Roy v, Leb Natk
Chatterjee(2), Madhub Chunder Chuckerbuiti v. Debendra Nath Dey(3), Shib
Chandra Roy v. Chendra Narain Mukerjee(d), Mati Lal Bosev. Amin Chand
Chattopadhay(5), distinguished.

Seconp Appear by the defendants, Hafeznddin Mandal and
another. .

The plaintiffs, Gopi Mohan Saha and others, as executors to
the estate of one Kalikrishna Chaudburi, deceased, sued the
gomasta, defendant No. 1 Hafezuddin Mandal, with his surety
the defendant No, 2, Mahahul Sheikh Mandal, for document and
aceount papers which were not delivered and also for accounts
that were not rendered. The plaintiffs also claimed recovery of

the money which would be found due on accounts being teken
from them.

% Appeal from order, No, 478 of 1906, against the order of A. W. Watson,
District Judge of Murshidabad, dated Aug, 27, 1906, modifying the decree of
Bipin Behari Chatterjee, Subordinate Judge of Berhampore, dated Jan, 26, 1906.

(1) (1901) I L. R. 24 AlL 27 ; (3) (1901) 1 C. L. J. 147

L. R. 281 A, 237, (4) (1905) L L. R. 82 Cale, 719,
€©) (1903) 8 C. W, N. 113, (5) (1902) 1 C. L 3, 211,
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~ Both the defendants hypothecated certain properties to secure  19c8
‘the moneys due from the goimasie, by two registered documents, y, =~ =
-a security kebulia from defendant No. 1 and a sominnama from MANDAL
-defendant No. 2, and the defendants charged those properties Jap0 Nari
with the payment of what might be found due on teking &
-accounts.

The Subordinate Judgs regarded the suit as one for accounts
‘merely, and dismissed the suit, holding that the suit was barred
under Article 88 or 89 of Schedule IT of the Limitation Act.
The District Judge on appeal reversed the decision of the
Munsif and decreed the suit in part, holding that, as the ecntract
"was by registered deeds, the case fell under Article 116 of the
Limitation Act, and remanded the case for trial of all the issues
‘in the case.

The defendants appealed to the High Court against this order
-of remand.

Babu Ram Chandra  Nejumdar, for the appellants, Only
‘the case of Mati Lal Bose v. Amin Chand €hatiopadhay(l) is
-against me, Shib Chandre Roy v. Chandra Narain Mukerjee’2)
-comments on the former case and decides in my favour. The
former case did not consider whether the Zsbulief was registered
-or not, and is thus distinguishable, .

There is & prayer for compensation here. We do not know
if that question was raised in Mati Lal Bose v. dmin Cland{l).

Babu Turak Chandra Chakravarti, for the respondent. By a
long series of cases, the general Article would apply and that is
the equitable view. Art. 116 would apply. In Huarender Kishore
Singh v, ddministrator-General of Bengel(3), the deed was a
registered one. That case has not bsen overruled: see also
Din Doyal Singh w. Gopal Savun Narain S:ngh(4), Moti Singh v.
- Ramohari Singh(5) anvd Mati Lol Bose vo Amin Chand(l). Solong
as I proceed against the mortgaged properties, limitation would be
12 years. Defective pleading cannot prejudics a party. A suif
for money has been held to be a suit for moveable property by the
Allahabad High Court.

(1) (1902) 1 C.L. I. 211. (3) (1885) 1. L. B. 12 Cale, 257.
(2) (1905) I, L. B. 32 Cale, 719, {4) (1891) L L. R.18 Calc, 536.
(5) (1897) L L. R. 24 Cals. 689,
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[MacrEaN, C.J. Isee it is not merely & suib for account.

Hirnzowoiy There is a charge. Would Article 132 apply ?]

MANDAL

There is distinotly a charge. Legislature never contemplates

400 Natx 4 multiplicity of suits, and this suit should definitely decide-

SaHA.

the entire matter. We have the analogy of the possession of
immovable properties with the ancillary reliefs.

Babu Ram Charan  Majuwmdar, in reply. In the case of a
charge, there must be a fixed amount. Harender Kishore v.
Adminmstrator-General (1) was a suit for definite items misappro--
priated, and not applicatle. Moti Singh v. Ramohari(2) is also-
inapplicable. The suit was never regarded as one for payment.

Macreax C.J. This is a suit for accounts by the executors.
of the estate of a deceased principsl against his gomasts, who wag.
defendant No. 1, and his surety, defendant No. 2. The Subor-
dinate Judge dismissed the spit on the ground that it was.
barred by limitation holding that Axticle 89 of the Second.
Schedule to the Limitation Act applied. The officiating District,
Judge reversed that decision, holding that the case fell within.
Article 116, Thers seems to be some difference of judicial.
opinion upon the question s to which Article does apply. Inm:
the Privy Council case of Asgphar Al Khan v. Khurshed AR
Khan(8), the Judicial Committee held that in a ease of this nature:
Article 89 applied and that the expression “moveabls property” in.
that Axtide included money. The same view was followed by this.
Court in the case of Jogendra Naih Roy v. Deb Nath Chatterjes(4).
The same view Was also adopted in the case of Madhub Chunder:
Chuckerbutti v. Debendra Nath Dey(5) and in the case of Shib:
Chandra Roy v. . Chandra Narain Mukerjee(6). In this case,
however, it appears that the contract under which the gowasta:
was appointed gomasta, is a registered document. The argument:
is that as it is a registered dooument, the case falls within.

(1) (1885) 1. L. R, 12 Cale. 357, (4) (1903) 8 C. W. N. 113,

(2) (1897) L. L. R. 24 Cale. 699, (5) (1501) 1 C. L. 1. 147,
(8) (1901) L. L. B, 24 All, 27; (6) (1905) 1. L. R, 32 Cale, 719:

L.R.281.A. 227,
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Article 116 of the Second Schedule fo the Limilation Aet: and, 1908
the respondent relies upon a decision of & Division Bench of y, = o
this Court, Meti Lal Bose v. Amin Cnand Chattopadhay(l) which MANDM
leid down that whers the contract between the parties is under Jsor “Narx
@ registered document, the case is governed by Article 116 and Mfgﬁm
not by Article 89, Had the matter rested there, my own view  Cu.
would have been that Article 89 applied, and mot Axticle 116.
Article 89 expressly applies to the case of a principal suing his
agent for on account, whilst Article 116 applies to a suit “ for
-compensation for the breach of a contract in writirg registered.”
To ascertain which Article of the Schedule applies, it is important
10 see what is the relief which the plaintiff claimed. Now, he
is not seeking here for compensation or damages for the breach
of the contract entered into by the gomasia to furnish accounts
@5 he contracted to do, but he is asking for an aceount simply
upon the footing of principal and agent. And, as T have said
if the matter had rested there, I should have been disposed to
say that Article 89 and not Article 116 applied. DBut the matter
-does not rest there: and, there is to my mind a very import.
ant point which has mnot been moticed by either Court. Both
-defendants Nos, 1 and 2 hypothecated certain properties, to secure
the moneys due from the agent, by two documents, a security
kabuliat and a zaminnama, and charged those properties with the
peyment of what might be found due on taking such accounts :
-and by the third prayer of his plaint, the plaintiff asked that
if “in the event of defendants Nos. 1 and 2 failing to pay
“within the time fized by Court, the money which might be found
-due to the plaintiff at the time of mikas (i.c., the accounts) an
-order might be passed directing recovery thereof from the pro-
;perty pledged by them and on its proving insufficient from the
person and other properties of defendants Nos. 1 and 2.”
The result is, that this suit is not merely a suit for account,
but is a suit to enforoe in the plaintift’s favour the charge created
to secure the moneys which might be found due from the agent to
his principal on his accounts, That scems to me to be a oase which
falls within Article 132 of the Second Schedule to the Limitation
Act, which enacts that in a suit to enforce payment of money

(1) (1902)10. L, J, 21L,
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190s  charged upon immoveable property, the period of limitation is:
Hirspoonne bWelve years from the time when the money sued fer becomes.
M”DM' due. The agent was dismissed at the commencement of Agrahayan
Tivo Nazz 1308+ the suit was instituted on the 16th December 1904. TLook-
Sems. ing, therefore, at what is actually claimed by the plaintiff in
MACLEAY  the suit, I think we camnot properly say that the case falls
within Article 89 to which I have referred. The appeal, there-

fore, must be dismissed with costs.

The respondent has not filed any cross-objection, but is satis-
fied with the accounts which have heen directed by the decree:
of the lower Appellate Court, which apparently are for the yesrs.
1306, 1307 and 1308 only,

Coxe J. T agree.

Appeal dismissed..



