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APPELLATE CIVIL.

Before Mr. Justice Mitra and My. Justice Caspersz.

MATIRAM MARWARIL
0.
RAMKUMAR MARWARI*

Eaecution of decreeseCivil Procedure Code (Aot XIV of 1882) ss. (44 end
583—TNeversal of decree o appeal, effect of —Separate suif, maintain.
ability of.

Scetion 244 of the Civil Procedure Code does mot app'y in its entivety to
proceedings had under section 533 of the Code for restitution of property
taken in execution of a decree which is reversed in appeal.

Shama Purshed Roy OChowdhury v. Hurro Purshed Roy Chowdhury(l),
Hurro Chunder Roy Chowdhury v, Shoorodhomee Debia(2), Shurnomoyee v.
Pattarri Sivkar(8), Jamini Nath Roy v. Dharma Das Sur(4), veferred to.

Secoxp Appral by the plaintiff, Matiram Marwari.
This appeal arose out of an action brought by the plaintiff
for a declaration that the defendant, Jaharmal Marwari, had no

saleable interest in a property for which the plaintiff had psid -

a considerablo sum of money in benami of one Ram Chandra
Chowdhury, and that the defendant was not entitled to levy
execution for the said sum. Jabarmal Marwari having died after
the decision of the originul suit, his sons Ram Kumar Marwari
and another were substituted in his place,

The plaintiff alleged that he had obtained a money-decres in
the Cowt of the Subordinate Judge of Burdwan against the
defendant, and in execution of that decree some property said
to belong to the defendant was sold for Rs. 8,000, and the aunetion
purchaser, Ram Chandra Chowdhury Marwaxi, obtained symbo-
lical possession of the property, Thereupon, one Jagannath

* Appeal from Appellale Decree, No, 1232 of 1905, against the decree of &. H.
Harward, Distriet Judge of Burdwan, dated May 29, 1905, confirming the decree
of Gopi Erishna Banerjee, Subordinate Judge of Burdwan, dated July 29, 1904,

(1} (1865) 10 Moo, 1. A, 203, (3) (1878) I. L. R, 4 Calc 625.

(2) (1868) 9 W, R. 402 (4) (1906) L. L., R, 338 Ga‘g. 857,
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Merwari put in an objection under s. 355 of the Code of
Civil Procedure, on the ground that he had purchased the said
property at a private sale from the defendant Jaharmal by a
registered kobala, before the plaintiff had obtained his deeree
against Jaharmal. His objection was allowed, and he was vestorod
to possession of the property. Ram Chandra Marwari then
brought a regular suit for declaration of his title to and vacovery
of the property ; the suit was dismissed on the ground that Ram
Chbandra wes the plaintiff’s Zenamidar ; and an appeal from the
decree dismissing the suit aleo failed. In the meantime, the decree
obtained by the plaintiff against Jaharmal was set aside in
appeal by the Hish Court. Thereupon Jaharmal applied for
restitotion under s. 583 of the Code of Civil Procedure and
prayed for the refund of the Rs. 8,000 paid to the plaintiff for
the auction price of Jaharmal's property. The plaintilf put in
an objection and the objection was disallowed; an appeal against
that order also failled. The execution proceedings were subse.
quently struck off for default., Jaharmal again applied for the
recovery of the said amount, the plaintiff objected, and his
objection was disallowed., Hence the present suit.

The Court of first instance dismissed the plaintiff’s suit on
the ground that the suit was barred by s. 244 of the Code
of Givil Procedure. On appeal the learned Dlstuct Judge affirmed
the decision of the first Court.

Against this decision the plaintiff appealed to the Tigh
Court.

Babu Golap Chandra Sarkar (Babu Digambar Challerjee with
him), for the eppellant, contended that s. 244 of the Code of
Civil Procedure could not be a bar to this suilt; it was not a matter
relating to the execution of any decres, it rclated to matters
which came to pass alter the decree came to anend: see Hire Lal
Chalterji v. Gour Moni Debi(1), Ooffin v, Karbari Rawat(2), Hurro
Chunder Roy Chowdnry v. Shoorodhonee Debia(3), Shurnomoyee v,
Pottarri Sirkar(4). If Jaharmal could get anything it was mnot
under section 588 or under section 244 of the Code, but under

(1) (1836) 1. L. R. 13 Cale. 326, (3) (1838) 9 W. R. 402,
() (1895) L L. R. 22 Csle. 501, (4) (1878) L L. R. 4 Cale, 625.
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the inherent power of the Court to give back what was faken
under an erroneous order: see Mookoond Lul Pal Chowdhry v.
Mahomed Sami Meah(l), Baju Singh v. Kooldip Singh(2). The
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purchase-money was not Jaharmal's, he thersfore could not get the RAMEMAR

money. He might get the property back.

Dr. Rashbohary Ghose (Bubu Sharat Chandra Loy Chowdhry
with him), for the respondent. The history of the case shewed
that he plaintif’s condnet hal been throughout fraudulent; he
got & dacree which was set aside, he applied for permission to bid
which was rejecsted and then he said that he had purchased henami,
He also brought & snit through Ram Chandra but would not
make Jabarmala party, The suit was barred by reason of the pro-
visious of s. 244 of the Civil Procedure- Code, and also by reason
of the orders in the exscution cases which operated as res judicata.

Mirra axp Caspersz, JJ. On the 9th January 1894 the
plaintiff appellant obtained a deeree for money against Jaharmal
Marwari, and, in execution thereof, on the 2nd April 1894, caunsed
4 sale of certain immovable property as the property of Jaharmal:
Ram Chandra Chowdhury was the highest bidder at the sale,
and he paid in Rs. 3,000 as the purchase money. The sale was
confirmed, and Ram Chandra obtained possession. Jagannath
Marwarl, howéver, claimed the property as his by purchase from
Jaharinal before the plaintiff appellant had obtained his decree
against Jaharmal, and he was successful in a proceeding under
section 335 of the Code of Civil Procedure. He was restored to
possession.  Thereupon Ram Chandra instituted a sult against
Jagannath for declavation of title and possession. The suit was
-dismissed on the 28th February 1898 on the ground that Ram
Chandrs was merely & benamider of the plaintif appellant and
could not sue for a declaration of title to immovable property
and for possession, and the appeal of Ram Chandre from the
decree dismissing his suit was also dismissed on the 14th Decem-
ber 1898. The result of these proceedings was that the purchase

by Ram Chandra became void, and, as against him, Jagannath

had a good title to the property.
(1) (1887) I L. B. 14 Oule. 484 (%) (1894) L L. B. 21 Cale. 989, -

MARWAEL,



2683

190'7

Mumm

CALCUTTA SERIES. {VOL. XXX¥,

In the meantime, the decree obtained by the plaintiff against
‘Jaharmal was set aside (on the 10th December 1895) by the

M”WW High Court, on appeal, and his suit was dismissed. Thereupon,
Tucoer Jaharmel applied, under section 583 of the Codo, for refund of

MARWARI.

Re. 3,000 which was paid ostensibly by Rem Chandra for the
anction-price of Jaharmal’s property. Jaharmal's application
was successful, the platutiff’s objeetion to it having been disallawed
by all the Courts. The execulion proceedings were subsequently
strack off for defeult. In 1002 Jaharmal again applied for
recovery of Rs. 3,000 from the plaiotiff, and again the plaintiff
was nnsuccessful iu his opposibion,

The present suit was commenced, on the 20th June 1902, for
a declaration that Jaharmal had no saleable intercst in the pro-
pexty fer which the plaintiff hald paid Rs. 3,000 in the benami
name of Ram Chandra, and that Jaharmal was not entitled to
levy execution for Rs. 3,000,

Assuming that Ram Chandra was wmerely plaintift’s senamidar,
the sale of Jabarmal's property became inoperative when the
decree, under which the gale had taken place, was set aside on
appeal. The sale becnme void as against Jaharmal, and he was
entitled to be placed in tbe same position as if the sale had not
taken place. He was entitled under section 583 of the Gods to
have the property back and not the sale-proceeds. The reversal of
the decres carried with it the reversal of the sale.

It is equally olear to us that if Jagannath had obtained & good
title to the property, by a conveyance from Jahirmal executed
before the altachment, Jeharmal had vo saleable interest at the
date of sale, and the purchaser was entitled fo a refund of the
purchase-money. Jaharmal could not ask for restitution of either
the property or the purchase-money, because he had neither title
nor possession when possession was delivered to Ram Chandra,
and there was nothing of which he could ask for restoration,
and beenuse e had no such title or interest which was scld so as
to justify a refund of the purchase-money. Section 583 is
clear in ifs terms.

The judgments in the previous proceedings regarding the
property, between Ram Chandra and Jagannath, would seem to
indicate thet Ram Chandra was o benamidar of the plaintiff and,
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also, that Jaharmal had no saleable interest at the date of sale.
But Jabarmal was not bound by them, though they might be
admissible as evidence, and he could, as he has done in the
present cage, question the findings arrived at in the previons pro-
ceedings on these points. There is no distinet finding in the
judgments of the lower Courts, in the cass now under appeal,
on either of the points, and if there be no legal bar to the suit, the
case must be remanded for findings ¢f necessary facts and for a
fresh decision.

The lower Courts lave, however, held that the provisions of
section 244 of the Code stand in the way of the suit. The argu-
ment before us on hehalf of the defendants respozdents, the sons
of Joharmal who died during the pendency of the suit, is that
the decisions arrived at in the proceedings instituted by Jahavmal,
under section 583, for refund of Rs, 5,000 constitate a bar to the
maintenance of the suit, and that the plaintiff could resist the
elaim of Jaharmal in those proceedings only aund wot by means
of a suit, The argument assumes that section 244 applies in its
entivety to proceedings had under section &83 for restitution
«of property taken in execution of a decree which is reversed in
appeal.

Section 583 does not expressly refor to section 244, AlL that
it says is thaf the Court shall proceed to execute the dectce
passed in appeal according to the rules preseribed for the
execution of decrees in suits. It does not appear to us that the
provision in section 244, that the questions referred to in that
-gection must be determined by the order of the Court executing
the decree and not by separate suit, is made applicable to proceed-
ings for restitution by the terms of section 583,

In Shame Purshad Roy Chowdhury v. Hurro Purshad Roy
Chowdhury(1), Lord Justice Turner, in delivering the judgment
-of the Judicial Committee, observed :— There is no doubt that,
acoording to the law of this country—and theiv Tordships
ses no reason for holding that is otherwise in India,~money
yecovered under a deoroe or judgment cannot he recovered back
in o fresh suit or action whilst (he decree or judgment under
which it was recovered remains in force; but this rule of law

(1) (1865) 10 Moo, I. A. 303,
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1907 vests, as their Lordships apprebend, upon this ground, that the
Mammae  Original decree or judgment must be taken to b2 subsisting and
MM;WAM valid until it Las been reversed or superseded by some ulterior

RAMEOIAR proceeding. If it has been so veversed or superseded, the money
MABWARL. ocovered under it onght certainly to be refunded, and, ss their
Lordships conceive, is recoverable either by summary process, or
by a new suit or action.”
In Hurro Clunder Roy Olawdhry v. Shoorodhonee De’ (1),
a suit was allowed for restitution of the profits racuvered by s
decree-holder whose decree for possession was set aside on appeal,
Tothe same effect is the case of Shuwrnonoyee v, Pattarri Sirkar(2).
The case of Jamini Nath Roy v. Dharme Das Sur(3), cited befo e
us, does not lay down any contrary rule of law.
We are, therefore, of opicion that there was no bar to the
institution of the present suit. The lower Courts should have
decided the questions of fact raised in the suit and come to a
decision as to the right of the plaintiff to the reliefs sought for.
'We, accordingly, remand the case to the lower Appeliate Court
for desling with it on the merits, Evidenee must be gone into if
the parties were precluded from adducing evidence, and the lower
Appeliate Court may send back the case for this purpose to the
Court of first instance. Costs of this appeal will abide the result.

~

Appeal allowed ; case remandsd.
50 G

(1) (1868) § W, B. 402. (2) (1878) L L. R. 4 Calc, 625,
(3) (1806) T, L. Tt 33 Cale, 857,



