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PRIVY COUNCIL.

MA WUN DI
%

MA KIN.
. [On appeal from the Chief Court of Lower Burma. |

Marringe—Presumption of marriage from colabitation with habit and repute
i Siamese Shan States—Presumplion different in different countries—
Proof of repule—Eniry of “wife’ in Consular Cartificate of nafionality
given to Byitish subjects in Siam—New point taken on appeal.

A domiciled Buwrman huving » vesidence wnd a wife in Moulmein went on
business to the Siamese Shan States where he lived for many years with the first
appellant and died there lewving her and her son {(by him), the second uppellant,
both of whom claimed a share of his property from his wife in Moulmein who
was his administratrix, on the ground that o presumption of marriage srose Erom
the above cohabitation with babit and ropute whereby she had acquired the status.
of a legitimate wife:~—

Held, that the habit snd repute which alone is effective must be habit.
and repute of that particular status which in the country in question was lawful
marriage. Among Lnglish peoplv open cohabitation withont marriage is so uncoms
mon that the fact of cohabitation in many classes of society of itself sets up as a
matter of fact a repote of morrisge. But that is not the case in countrics where
custorns ave different, and where there oxist connvexions bgtweeu the sexes not
reprobated by opinion but not constituting marriage.

Held in the circuwstances of, and evidence in, this case, that there was no
proof of rapute, which required somo body of meighbours, or some sort of public,
nor was theve any langible evidence of the recognition of the first appellant iu her
quality of wife by people external to the house and independent of it. The only
evidence pointing fo murriage was the use of the word * wife” by somc of the
witnesses which showed that they applied it to pevsons whose status was nob
matrimonial,

A certificate of nationoelity ns a British snbject proposing to travel in Siom.
given to the deceased Dy the Dritish Consulate was produced in which the first
appellant wus deseribed as his “wife,” and anothier femnle relation as his ¢ sister
in-law,” ag to which it was contended that the first appellant cculd only be entitled
o beso mamed in it if by mamisge she had nequired the deceased’s certifiod
nationality s -

Held, thut the certificate was not evilence of repute at sll; and any valve it
might bave had was taken away by the insertion of the name of the sister-in-law
whe on no theory was & British subject.

¢ Dresent : Lokp Rovertsor, Lowp Corzaxs, and Stz ARTHUR WILSON,
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The £acts of the existence of the lawful wife in Burms who was ignorant that 1907
any such comnexion existed between her husband and the first appellant, that e
polygemy though allowed in Siam was considered disrespectable, snd that conco- M W@”’ Dz
binage was customary, were against any such presumption of marriage No ¥, km‘
qpresumption, therefare, arose that the fizst appellant had acquired the stabns of a
wife,

A contention that the second appeliant, even if a valid marriage was not proved,
was entitled by Burmese law to a share in his father’s cstate, not having been
raised in the plezdings nor taken in the Courts below, was not entersained by the
Judicial Committee on appeal.

Arrrar from a judgment and decree (March 19th 1906) of
the Chief Court of Liower Burma on its Appellate side, which
affirmed & deores (June 27th 1905) of the Court of the District
Judge of Amhenst.

The plaintiffs were the appellants to His Majesty in Council.

The suit out of which this appeal arose was brought on 27th
January 1903 for a half shave of the estate of one Maung Gale
a Burmese Buddhist, who died at Chiengmai in Siam in July
1894, the plaintiffs claiming to be the second widow of the said
Maung Gale, and his legtimate son by her.

Maung Gale was a native of and domiciled in Burma. Up
to 1887 he resided in Moulmein with his wife Ma Kin, the first
defendant, and his five children, the remaining defendants. In
that year he went fo Ohiengmai in the Siamese Shan States, and
with the excepuion of expeditions into the teak forests and
oocasional visits to Moulmein he lived there until his death, His
estate was taken possession of hy the British Consul in Siam, by
whom it was made over {0 Maung Gale’s brother Tha Huyin, In
1898 Maung Gale’s wife, Ma Kin, was appointed admiuistratrix
of her husband’s estate by the Courts in Burma, and shortly after-
wards she brought a suit against Tha Huyin to recover the
property left by Maung Gale which was taken, on appeal, to the
Privy Council and was eventually compromised by the payment
on lst July 1902 of Rs. 53,000 by Tha Huyin to Ma Kin.

The plaint stated that the suit was brought against Ma Kin as
administratrix of Maung Gale’s estate; that the first plaiotiff
was lawlully married to Maung Gale ai Chiengmai in 1887, where
she lived and cohabited with him and assisted him in his business
until his death, and that the second plaintiff (who sued by his
mother as his guardian) was the only child of Maung Gale and -
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the first plaintiff.  The relief prayed was a declaration that the

M4 Wow p; Pleintitfs were respectively a widow and son of Maung Gale, and

Ma Kr

L2

entitled as such to a half share of his estate, and for the rolief
consequent thereon,

The defence was that Ma Wun Di and her son were not the
lognl wife and legitimate son of Maung Gale; that Ma Wun Di
was one of numerous concubines tsken from time to time by
Maung Gale during his stay in Siamese tervitory ; that most of
these concubines had been discarded by Maung Gale, and that
Ma Wun Di would also have been discarded had Maung Gale
not died before he could carry out his intentions ; and that it had
been the custom for many years past for Moulmein foresters
when visiting and residing in Siamese territory to take to them-
selves women of the country and fo discard them when they
returned, but that the children of such women by such men were
never considered legitimate children entitled to inherit. The
defendants put the plaintiff, Ma Wun Di, {o striet proof that the
second plaintiff was her son by Maung Gale, and denied that the
plaintiffs were entitled to any share of the estate of Maung Gtale,

The material issues were (i) whether Ma Wun Di was the
logally married wife of Maung @Gale? (ii) Whether the second
plaintiff was the legitimate son of Maung Gale? and (iif) whether
either or both plaintiffs were entitled to a share in the estate left
by Maung Gale, and if so, to what share? Two documents were
mainly relied on by the plaintiffs, namely, exhibit A. which was a
certificate of nationality issued from the British Consulate at
Chiengmei under the hand and seal of the Vice Consul to Maung
Grale 28 & DBritish subject, which was renewed in 1891 wherein
Mea Wun Di is described as “ wife,” and none of the other women
were 5o described, and another woman of the household was
deseribed as “sistor-inolaw”’; and exhibit B which was a copy of
the judgment in a suit in the International Court at Chiengmai
corried on to the Court of Appeal ab Bangkok in which Maung
Gale and Ma Wun Di were sued as joint defendants and as hus«
band and wife : the judgment on appeal was dated 20th Ostober
1894, On the other hand, for the defendants a letter, exhibit I,
from Maung Gale to his wife Ma Kin was produced in which he
tells her that he “had cast off three Shan ladies and when I have.
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finished my work I shall cast off all ”* to show that Maung Gale
considered Ma Wun Di only & temporary mistress or * monkey
wife.”

On the evidence, the District Judge after referring to a decres
of the Siamese Government setting out the manner in which a
valid marrisge can be contracted in Siam, end treating the
burden of proof as being on the plaintiffs, saidjthat the laws and
customs on the subject appeared to him to he exactly the same as
those prevailing amongst Burmese Buddhists and that although
no special ceremony was necessary to constitute a valid marriage,
and polygamy, though not approved of, was at any rate recoge
nized, he was not satisfled that any marriage ceremony took place.
He considered the evidence as to the conduct and relationship of
Maung Gale and Ma Wun Di as showing marriage by habit and
repute ; and while admitting that all the witnesses said that
Maung Gale acknowledged Ma Wun Di as his wife and that she
was regarded as such by the neighbours and friends, yet, having
regard to the circumstances under which she lived, namely, that
she did not dress like the wife of 2 wealthy man but had to do
menial work and was subordinate to a servant like the witness,
Maung Bin, coupled with bher conduct in not asserting her rights
after Maung Gale’s death, the District Judge held that not only
was Ma Wun Di not regarded by the public as the legal wife of
Maung Gale, but that even she herself did not consider herself
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as such. Further, he held that Maung Gale’s letter, eshibit I,

proved clearly that he only regarded Ma Wus Di as a temporary
mistress or “monkey wife” whom he meant to discard like
the others when he left Siam for Moulmein. He thought that,
under the circumstances of the case, little or no importance was to
be attached to exhibits A and B or to the fact that Ma Wun Di
wag described in them as “wife ” of Maung Gale. He therefore
decided the first two issues in the negative, namely, that Ma Wun
Di was not the legally martied wife of Maung Gale, nor was the
second plaintiff his legitimate son. He also said thaton the

finding on these two issues it was unnecessazy to go into the other

issues ; and dismissed the suit with costs.

On appeal the Ohief Court (Sir H. Adamson, Chief Judge, :

and Mr, Justice Fox) affirmed the decision of the District Judge,
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The material portion of the judgment of the Chief Judge with

Ma Wou pr Which Mr. Justioe Fox agreed was as follows: Adfter stuting that

LY
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it was not alleged that Ma Wun Di was not fully aware that

Maung Gale had a wife in Burma, the judgment cuntinued—

* The learned Advocate for appellants has referred to the well-known principle,
that the presumption of marriage arising (rom cobabitation with habit aud repute
con ba rebutted ouly by the clearcst and most satisfactory evidenco, It would in
iny opinion] be quite unressonable to allow this presumption to urise or have any
weight in the case of o woman who enters into a unjon with a man with her eyes
open to the fact that the mun las already a legally marvied wife. Itis not
forbidden to a Burman Buddbist to have iwo wives ab the same time; but it is
universally conceded that the leading principle of Buddhism is rather monogamy
than polygamy, that polygawy is rare aud that it is considered disrespectable. On
the contrary I should Le inclined to say that if o woman cohabits with a Burman
whom she knows to be the lawful husband of another woman, the prosnwmption is
that sho is 2 mistress and not & wife; and I would add that the prosumption is
strengthened, if, as in the present case, the cohabitation is belind the back and
without the hnowlodge of tho first wife,

¢ The alleged marringe between the flrst appellant and Maung Gale occwrred in
Siam, and it is necessury to cousider the marriage law of that country, The
appellants, throughout the case, have asswmed that the marriage law of Siam
is exnctly the sawe a3 the Burman Buddbist law of marriage. 'The respondents have
produced o decres of His Majesty the Ling of Siam, dated 1898, defining the
principles of warriage contract in Siam, and the maunor in which foreigners
residing in Siam wuy obtain proof of marriage. The latter part of the decres
veed not be considerod, beeanse it was passed long afler the uniou of the firsb
appellant and Maung Gale. But the first part of the decree iy important, asig
shows thab maxrisge is governed by exactly the same principles in Siam and in
Burma., Marriage is a contract in both countries.

#The witnesses produced hy the appellauts are four from Moulmein aud seven
who were examined by eommission in Sian.

““The most important of the Moulmein witnesses iy Maung Nycin, He
accompanied Maung Gale to Sium, lived with him thers, and was present when
Ma Wun Di and Maung Gule came together, 1o stutes that they were married on
the ground that they lived together, ate together and slept together. It is quite
¢lesr from his evidence that there was no marringe cevemony. He states that the
girl was asked for by Maung Gale’s Burman {riends who bad accompanied him from
Moulmein. No Shan officials were present and there was no real ceremony. Had
there been any marriage ceremony, hie must have known it, and as he was a witness
hostile to the respondents, he would not have fuiled to mention it, Now Maung
Gale wag & wealthy man. He was a man of considerable importanca in Sinm, and
it 18 stated that he lived Jike a prince. A man of such importance, if ho had been
entering into a resl murriage, would have done it with show and ceremony,

“ Busides Ma Wun Di, three concubines lived in Maung Gale’s house. BEach
of the four had separate rooms. This condition of affairs is also somewhat incon-
sistent with the theory of marriage.



YOL. XXXV.] CALCUTTA SERIES,

“The next Moulmein witness, Shwe La, lived for some time with Maung Gale
in Siam. e sbates that Maung Gale had Ma Wun Di and three lesser wives in the
smouse, He sometimes ate with all of thew, but he did nob eat with any of them
when he had visitors. Ma Wun Di was not dressed so well as the wives of Siamess
with the same wealth as Maung Gale.

“The next wituess, Maung Bin, does not help the appellant mvch. He waa
# servant 1n Maung Gale’s house, but he appears to have held s}l fhese women in
considerable contempt, The last Moulmein witness, Shwe On, is important, He
was in the house with Maung Gale and Ma Wun Di when Maung Gale died. He
wrote to Maung Gale’s relatives in Moulmeim, but apparently did not think it worth
while to mention that Maung Glule had a wife in Siam, He informed the British
Consulate of the d:ath. The Consul took charge of the property, without any
‘objection being raised by Ma Wun Di. A relative from Moulmein subsequently
Yook out Letters of Administration at the Britisk Consulate without any objection
being raised,

“The Moulmein witnesses state that Ma Wun Di superintended Maung CGale’s
bhouse, and Lept his keys, But this is not inconsistent with the supposition that
she was his hend concnbine.

**1 attach little weight to the evidence of the witnesses exsmined on commission
ip Siam. There was no means of cross-examining them or of testing their evidence
in any way, They say that Maung Gale and Ma Wun Di lived together, and
borrowed money together, and were regarded as being muv snd wife, Some of them
talk of & ceremony of marriage, at which thore wasa reception of Shan elders.
But in the face of Maung Nyein’s siatements it is impossible to believe this
-evidence.

“The appellants place much reliance on two documents. One is a cerfificate of
nationality as a British subject of Maung Gale, in which under the heading ‘ Names
of female relations lving with Maung Gale’ ia entered M2 Wun Di, wife.” The
other is a decree of o Siamere Court for woney against Maung Gale, hnsband, and
Ma Wan Di, wife. I do not think that these documents ofiered a very strong
inference that the relation of bushand and wife actually existed.

“On the whole I think that the evidence is quite as consistent, and in fact more,
-¢onsistent with concubinage than with marringe, The conduct of Ma Wun Di
-subsequent to the death of Maung Gale, raises the strongest inference that she did
not vegard herself as having the status of wife. She allowed the whole of Maung
-Qule’s property to be taken possession of firat by the British Consul, snd then by
Maung Gale’s relations from Moulmein, without raising 2 protest. Thongh Maung
@Gale died in 1894, and though a law suit was going on about his estate for many
_years, she never intervened, and it was not till 1902, eight years after Maung Gale’s
death, and after she had herself married again, that she took any steps to assert
her xights as a married woman or to obtain a share of his estate.

“ As regards Maung Gale, it is very clear from his letter to his wife in Moul.
mein Exhibit I-~which was written in 1890, three years after he had united with
"Ma Wun Di, that he did not regard Ma Wun Di as having the status of a wife.

“ There is much evidence on the record that shows that it is enstomary for
Burman foresters from Moulmein, who bave to spend long perieds in Siam. -on

‘business, to fake concubines in thut country. ~Onue witness states that these gitls
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can be got for Re, & or 10 each. Maung Oale was a spocial sinner in thia respect.
At the same time he would have five or six coneubines, all under {he age of 16.
Several of theso lived in the sume house as Ma Wun Di, and the evidence does
not convinee me thut she differed in any way from them, execept that she may have
been the head of the harem,

£ anything more is wanting to discredit the appollant’s case, it is to be found
in the circumstances under which the suit was bronglt. The respondents had &
protracted litigation with Tha uyin, the brother of Maung (iale, which ended in
Tha Huyin compromising the case by paying s, 53,000, Within fow days after
the compromise, o clnim was made on behalf of the appellants for a share in Maung
Gale’s estate, It is Fxhibit I Ma Wun Distafes that it was made without he?
suthority or knowledge, Ma Wun Di bus had to ndiit, affer much provarication,
that she is financed for the purposes of this suit by Tha Huyin and his son, T
Baw, The stawp for Rs 900 which is on the plaint is endorsed by the treasury
officer g9 having been sold to U Baw. It is thorefore pretly clear that in thiz
suit Ma Won Diis only the ool of Tha Iluyin who is grieved hocause ke lost
Re, 53,000 in the previcus suit.

“ For the rcasons stated ubove, L agree with tho lower Court that Ma Wun Di
was not the legally married wife of the deceased Mauny (ialo.”

On this appeal,

Roskill I, C., J. W. McCQurthy and T. E. Forster, for the
appellants, contended that from the undisputed fact of cohabita-
tion with habit and repute there arose a presumption of marriage
between the first appellant snd Maung (Grale; the onus therefors
should not bave been placed upon the appellants of proving the
marriage, but upon the respondents to prove there wag no marriage ;
and there was no evidenoe to rebut the presumption, Reference
was made to Sastry Velaider Aronegary v. Sembecutty Vaigalie(1),
Such a presumption of marriage from cohabitation with habit and
repute arose, it was submitted, even in a country or district where
coneuhinage was not considered immoral, Polygamy was allowed
by the Burmese Buddhist law which was similar to that of the.
Siamese Shan States where polygamy was extensively practised
amongst the higher classes, bat was contrelled in the ocase of the
poor by the fact that they were not allowed to have more wives
than they could afford to keep. No registers were signed, and no
dffcial record of marriages was kept. No disgrace of any kind
was aftached to the condition of a subordinate wife, though she
did not hold so high a position as the head wife. Reference was

(1) (1881) L. R. 6 A, C. 364, 371.
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made to “In the Kingdom of the Yeliow Robe™ by Tarnest 1007
Young late of the Education Department Siam (Constable, 1898)
pages 93, 98, 99; and “Nam in the 20th Century” by J. G, D.
Campbell (1902).

The evidence was gone into to show that the first appellant
was known as the wife of Maung Ctale; and exhibits A and B
were especially relied upon for that purpose, it being contended
with regard to the former document, which was & certificate of
nationality from the British Consulate given to Maung @Gale when
travelling on business in Siam as a British subject, that the fact
that the first appellant was named in it as ¢ wife,” proved (hat
she also was & British subject, to which description she had no
right unless she was the lawful wife of Maung Gale. If she wers
not a British subjeot she ¢ould not he sued in the British Courts.

It was also contended that even if no valid marriage between
Maung Gale and the first appellant were proved, the second
appellant was still entitled under the Buddhist law to a share of
Maung Gale’s estate. [Cowell objected that that point was not
raised in the pleadings nor taken in the lower Courts.] The third
issue® was referred to as showing that it was a question in issue
in the case. [Their Lordships held that they wers unable to
entertain the point.]

Oowell, for' the respondents, was not heard.

R
MA Wuz Dz
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The judgment of their Lordships was delivered by

Lorp Roserrson. The question in this appeal is ene of fact;  z,, 3
and it has been decided against the appellants by two Courts.
The case, however, deserves attention, for there has been & strong
appeal made to the general presumption of marriage arising from
_cohabitation with habit and repute.
It is necessary, before applying this presumption, to make
sure that we have gob the conditions necessary for its existence.
It is not superfluous fo suggest that, first of all, there must De
some body of neighbours, many or few, or some sorf of public,
large or small, before repute can arise. Agaiu, the hebit and

& Ante, page 234,
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ropute, whioh alone is effective, is habit and repute of that parti-
cular status which, in the country in question, is lawful marriage.

The differences hetween English and Oriental customs about
the relations of the sexes make such caution especially necessary.
Among most English people, open cohabitation withont marriage
is 80 uneommon that the fact of cohabitation in many classes of
society of itself sets up, as matter of fact, a repute of marriage.
But, in countries where customs are different, it is necessary to be
more diseriminating, more especially owing to the laxity with
which the word “ wife ” isused by wituesses in regard fo cone
nexions not reprobated by opinion, but not constituting marriage.

In the present case the broad facts are these: a domieiled
Burman, Maung Gale, has his house and wife at Moulmein in
Burma ; his business took him to Siam, and thero he lived for
years with various other women, and with the principal appellant.
Ma Wun Di, who, for shortness, will be ealled the appellant,
The appellant hos maintained that, while the other women wers
concubines, she was a wife, taken asa second wife, the first wife
being all the time in Burma. The oppesite contention is that,
while the appellant was older than the other women (who all
lived in the same house) and had, for that reason and also for
reasons of choice, a stronger hold on the man, yet sho has not
made out the status of a wife, It isa noticeable feature of the
ease that the appellant, in ber own evidence and in the evidenoe
of other witnesses oxamined for her, endeavoured to set up o
mearviage ceremony as having inaugureted the connexiom; bub
her counsel in the appeal declined to maintain this part of her
case, which was represented as resting on habit and repute, Now
the firs; difficulty is that apparently this is a part of tho world
where there are not many people at all to act the part of neigh-
bours or the public ; and at all events there i3 no tangible ovie
dence of recognition of this woman, in her quality of wife, by
people external to the house and independent of it. What evi-
dence she has is that of the people who either speak to the
abandoned marriage ceremony or distinguish her position in the
house as one of more consequence, and her stay in it as of longer
duration, than those of the other women, In truth, when all ie
gaid, there is little more pointing to marriage than the use of the
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word “wife” by some of the witnesses ; and the most eursory, as
well as the moat careful, examination of the svidence showa that
it is applied to persons whose status is not matrimonial.

Nor has the appellant, in evidenco or in argument, faced the
grave diffioulty which arises from the existence of the lawful wife
in Burma. The following observations of the Chief Judge are
apposite and weighty :—

“It is not forbidden to a Burman Buddhist to have two wives
ab the same time; but it is universally conceded that the leading
principle of Buddhism is rather monogamy than polygamy, that
polygamy is rare and that it is considered disrespectable. On the
contrary, I should be inclined fo say that if a woman cobabits
with a Burman, whom she knows to be the lawful husbacd of
another woman, the presumption is that she is a mistress and not
8 wife ; and I would add that the presumption is strengthened
if, as in the present case, the cohabitation is behind the back
and without the knowledge of the first wife.”

Theve remains to be noticed one point which the appellants’
counsel treated as part of his case of habit and repute, and
which seemed to be regarded as the most substantial item of i,
Meaung Gale, in 1887, obtained s certificate of nationality as
“o DBritish subject, proposing to travel in Siam.” 1n 1891 he
renewed it; and as part of the docket of remewal, which is
gigned by the Acting Vice-Consul, are the words: “Names of
female relations living with Maung Gale: (i) Ma Wun Dj
wife; (i) I Mun, sister-in-law.” The argument upon this
document is that the appellant could only be eniitled to
be named in this certificate of natiovality if, by mairiage,
she had acquired ber husbani’s certified nationality. On this,
however, it isto be observed, first, that this iz mot evidence
of repute at all; the Viee-Uonsul is not proved fo have had
any personal knowledge of these people at all, and the most
it comes to is {hat, on this oceasion, Meung Gule said that Ma
Wun Di was his wife. But, further, any value or relevance
which this writing has in the present cae is entirely taken away
by the addition of the sister-in-law, who on no theory was a
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naturalised British subject. The tfruth trchbly is that the

entry is put in merely as an item of information identifying
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Manng Gale, in addition fo those given in the body of the

Ma Wow Dy Certificate,

L
Ma iy,

The appellants’ counsel endeavoured to raise the question
whether the second appellant, who is the son of the first appellant
by Maong Gale, was not entitled to a share of Maung Gale’s
estate, even assuming no marriage to bo proved. Whether the
third issue in the suif was, in its terms, susceptible of the wider
construction thus snggested for it or not, the parties, by their
conduct of the case, have construed it in the narrower songe of
assuming the existence of a marriage ; and the point urged by
Mx. Roskill having been submitted in the conduct of the case to
neither Court, their Lordships are unable to entertain this ques-
tion,

Their Lordships will humbly advise His Majesty that the
appeal ought to be dismissed. The appellants will pay tho costs
of the appeal.

Appeal dismissed.

Solicitors for the appellants :  Bramall § White,
Solicitors for the respondents: Gregory, Day & Co.
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