VOL§ XXXV.] CALCUTTA SERIES.

APPEAL FROM ORIGINAL CIVIL.

Before 8ty Francis W, Maclean, K.C.1.L., Chief Justice, Mr. Justice
Harington and My, Justice Hleteher.

LAXHAN CHUNDER SEN
v

MADHUSUDAN SEN.*

Limitation—~Limitation det (X7 of 1877) s, 14— Suspension of vight of
action,

In 1872, » Hindu died intestate leaving three sons B. M., ¥, M., and C, L.
€. 1. died in 1881, On the 18th Japuary 1892 M. M, and the sons of C, L, wers
dispossessed of their share in certain property, In 1896 the sons of C. L.
jnstituted a suit against B, M. and M. M. for possession and account, and in 1897
on the death of B. M. and M, M. their sons were brought on the record. The sons
of M., M, supported the sons of C. I, and an issue was raised as hetween the co-
defendante as to whether the sons of M. M, were entitled to o certain shave. A
decree dated the 20th April 1903, was passed in favour of the plaintiff, and it wag
further declared that the defendants, the sons of M, M,, were entitled to the share
they claimed. The sons of B. M, appenled. On tbe 22nd February 1904, the
Appesl Court confirmed the decree in favour of the plaintiffs, and set aside the
decree o far as it related to the sons of M. M. Thersupon, on the 14th November
1904, thesors of M. M. instituted the present suit against the soms of C. L. and
of B. M. for postession, partition and aceounts:— )

Held, that the right of the plaintifis to bring an sction fo recover the
property was suspended  between the 20th April 1903 and the 22nd February 1804,
and that in consequeunce the suit was not barred by limifation.

ZRanee Surno Moyeev. Shooshee Mokhee Burmonie(l), and Prannath Roy
Chowdry v. Rookes Begum (2), followed, Pulteney v. Warren(8), and East
India Company v. Camygion (4) referred to,

Quare + whether secticn 14 of the Limitation Act covers the case.

Arrrar by the plaintiffs, Lakhan Chunder Sen and others,
fror & judgment of Boorrry J,

In the year 1872, one Guru Charan Sen, & Hindu governed
by the Bengal School of Hindu Law, died intestate leaving
8 widow, Sreemutty Sarat Kumari Dasi, and three sons Beni

# Appeal from Original Civil, No, 1 of 1907, in suit No. 826 of 1904,

(1) (1868) 12 Moo, T. A, 2¢4. (8) (1801) 6 Ves. 73.
(2) (1859) 7 Moo, 1. A, 828, (4) (1837) 11 B (. §.) 156,
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1907  Madhab Sen, Moni Madhab Sen and Chuni Lall Sen. The
Lapmyy 128t named died in 1881. Up to the 18th January 1892, Moni
Cuuxozz  Madhab and the sons of Chuni Lall had participated in the

'bf_N use and enjoyment of their shares in certain premises, but on
I‘L‘;ﬁg' that date owing to a quarrel with Beni Madhab and Sarat Kumari

Dasi, they wero dispossessed and Beni Madhab alone collected
the rents and profits of the premises to the exclusion of Moni
Madheb and the sons of Chuni Lall.

In the year 1896, the sons of Chuni Lall instituted a
suit, being suit No. 882 of 1806 against Beni Madhab and
Moni Madhab, praying that their shares in the property may be
ascertained and declared, for possession, an account and inciden-
tal relief. In 1897 both Beni Madhab and Moni Madhab died
and their sons and legal representatives were brought on the
record in their place. In that suit the position of the sons
and legal representatives of Moni Madhab was the same as thet
of the plaintifis and they supported the case of the plaintiffs,
An issue was raised at the instance of the representatives of Beni
Madhab as between themselves and the representatives of Moni
Madheb eo-defendants, as to whethor the latter were entitled to a
Lshare in the premises. The suit was hsard by Henderson J.
and by a deoree dafed the 30th Apul 1903, the plaintilfs were
doclared entitled to & § share in the soheduled proporties and it
was expressly declared that the sons and legal »epresentatives of
Moni Madhab were jointly entitled to § part of the property in
dispute, and it was directed that quiet possession be given them
of the share to whieh they had been declared to be entitled,

The representatives of Boni Madhab appealod against thig
judgment, aud on the 22nd February 1904 the appollate Court,
while confirming the deeree in favour of the plaintiffs, set aside
the decree so far as it related to the representatives of Moni
Madhab Sen.

Thereupon, on the 14th November 1904, the sons and legal
representatives of Moni Madhab institated the present suit
against the sons and representatives of Chuni Lall and Beni
Madhab, praying that the plaintiffs’ shave in the disputed pro-
perty should be ascertained and declared, for possession, partition,
account, and incidental relief. Bodilly J. held that the action
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was barred by limitation and dismissed the suit in the following
terms ;-

BopitLy J. Thisis an action bronght by the plaintiffs to obtain a declara=
tion of the shure in certain property, which he alleges to be joint £awily property,
for partition, mesne profits and other reliefs.

For the purposs of this judgment, it is only necessary that I should very briefly
denl with the facts as they bave been very fully dealt with in the judgments of
Mer, Justice Henderson and of the Conrt of Appeal to both of which I shall have
Juter to refer, and they are not of importunce in deciding the poinb. Tnow have
to consider, which is in the naturs of a preliminary objection, that no action will
lie, inasmuch as from the pleadings it appears, that the wction is barred by the
Limitation Act.

One Guru Charan Sen died in the year 1872 leaving & widow and three sons
Beni Madhal Sen, Moni Madhab Sen and Chuni Lall Sen, The present plaintiffs
are the descendants of Moni Madhab, and the defendants are the widow and the
degeendants of the other two brothers,

Guru Charan was, during his life-time, the owner of considerable immoveabls
property in this city and elsewhere, but he got into pecaniary difficulties and it ia
alleged, that for the purpose of proteeting his property from the hands of his
ereditors, he dealt with his yroperties in various ways, which ave very particularly
dealt with in the judgment of Mr. Justice Henderson in the suit of Gobind
Chunder Sen v. Srimutty Nettomoni Dasi(1l) and in the appeal from that judg-
ment to the Court of appeal, That was a suit by the descendants of the youngest
brother, Chuni Lall Sen, in ejectment in respect of the properties now in dispute
and for a declaration as to theiv rights and shares, The plaintiffs succeeded and
were held entitled to a five-sixth share, Iu that suit the present plaiobiffs were
made defendants, and in their written statement they supported the claim of the
plaintiffs and askgd that a declaration should be made in their favour, that they
were also entitled to o share in the disputed properties, The learned Judge
made & decrec in their favour declaring that they were entitled to 4 share in
the disputed properties—this porion of the decree wus, however, set aside by the
Court of Appeal on the ground, that inasmuch as the action was one in ejectmont
and not a partition suit, relief could not be given as between two co-defendants,
and their Lordships said that the present plaintiffs must, if so advised, bring a
separate action to establish their rights and that the present defendants would be at
Iiberty to raise any defence that might be available agaivst them and which was
not available as against the plaintiffs in the former suit.

The plaintit’s present action is to establish those rights. After the case had
been opened by the counsel for the plaintiffs, My, 8. . Dass, the counsel for the
defendants, My, C. R. Dass, raised o preliminary objection that inasmuch as by
peragraph 22 of the plaint, it is admitted that the plaintiffs were dispossessed on
Janaary 18th 1892 and as the present action was not starbed unsil November I4th
1904, more than twelve years had elapsed between the dispossession and the bring«
ing of the action, and the claim was barred by section 9 of the Limitation Act.

(1) Unroported.

211

1907

ol
LaRgaR
CeUNDER

SR

o
MapHU-
SUDAN
SEN,



212

1007
Somnt
Lawnaw
Cruxpzes
Srx
@,
Mapmv.
BUDAN
Sz,

CALCUTTA SERIES, [VOL, XXXV.

Mr. 8. B. Dass, on behalf of the plaintifts, in answer to the objection, says that
inasmuch as the judgment of Mr. Justice Henderson was given in favour of the-
present plaintiffs on April 20th 1903, that there was a satisfaction of the plaintiffy
present cause of action at that time, and that having regard to the docision of the
Privy Council, in the case of Raues Surno Moyee v, Shooshee Moklee Burmo-
wia(1), when that decision was reversed 2 new cause of action avose at tho date
of the reversal, and alternatively, Lo says thab, even if a new cause of action
did not arise, still thoe statute did not run against his clients dwring {he time the
deerce in their favour remained unreversed, which was not, until Febrnary 22nd
1904, and that, thevcfore, he is in time,

Mr. 8. B. Dass has cited in bis argnment several cases in addition to the ove I
have named above and noticeably amongst them, are the casc of Bassu Kuar v.
Dhum Sing(2), and tho case of Dindayal Paramonik v, Radhakishori Debi{3)
and several others, but I think that they are all distinguishable from the present
case and I will deal with them briefly later on, as I think, they shonld be only dealt
with as being subsidiary to the first point and only arising in case I am wrong in
the decision, to which I have come in respeet of that point, The point is, was the
decision of Mr, Justice Henderson a decree in a suit between two paviies to the suif
who would be bound by his decree ? I do mot think it was, A decree is defined
in section 2 of the Civil Procedure Code as being “ the formal oxpression of am
adjudication upon any right claimed” * when such adjudication” “decides the
suit ”” and a decres-holder is said to be * any person in whose {avour a decree or
order capable of cxccution hos been made,”

The Court of Appeal having held that inasmuch as the smit, in which the
decree was passed, wasa suit in ejectment, Mr. Juslico Henderson’s julgment
eannot stand, it being a deeree as hetween two co-defendants.  Whey have held, in
my opinton, that the decreo is not a valid deereo and is ome, that Mr. Justice
Henderson had no jurisdietion to make, and that it is not merely & question of his
wrongly having adjudicated as betweon the partics, for the case thati he had
befors him, being one in ejectment, the mere fact that one defendant raises an issuo
in his written statemeont againat another defendant, daes not make it a “suit ” ag
botweon those paries which the Court has jurisdiction to try, and therefore in my
opinion, the docree was ulire vires,

Tha cases of Ranee Surno Moyee v, Shoosree Mokhes Burmaonie(l) sud Dassu
Kuor v, Dhum Sing(2) that have been quoted by the learned counsel for the
plaintiff, inmy opinion, do not apply to this case, even if T am wrong in the con«
clusion to which I have just come, for the question in bollt these cases, which are
the leading cases in point, was~—did the decree ox order for the time being in
force, * satisfy * the plaintiff’s canse of action ?

In Rance Surnoo Moyee v. Shooshee Mokhee Burmonia(l) the facts were
shortly these :—The plaintiff was a zemindar and she granted putnee talooks to the
defondants who failed to pay their rents, and consequently she put up the talook
for sale under the Regulation then in forcs, the purchase price greatly exceeded
the amount of the rent due and she was paid in full the amount of rent due, The

(1) (1868) 12 Moo. L. A, 244, (2) (1888) L T R. 11 AlL 47,
(3) (1842) 8 B. L. R. 636
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gale was eventually setaside on the ground of ivregularity auvd she had to refund
the amount of the purchase price to the purchaser, she then sned to recover the
arrears of rent and it was held that the cause of action sccrued at the time the
sale was set aside, and that she could not have sued for the rent before, as she had
chosen to adept the procedure nnder the Bengal Regulation VIII of 1819, sud
slthough the sale was held to be invalid, owing to an irregularity, still antil it was
set asido and while she held the proceeds of it “ she was in the position of a
person whose claim had heen satisfied and the suit might have been successfully met
by & plea to that offect,

In Bassu Kuar v. Dhum Sing(1), the same principle is, I think, applied. The
defendant in that case owed money to the plaintiff on an account stated, and an
arrangement wag come to between them, that the defendant should sell eertain
land to the plaintiff, and in respect of the purchase price, shonld give credit for
the amount due from him to the plaintiffe

The defendant refused to complete his bargain and a suit for spocific perfor @
manee having been brought failed, although it succeeded in the Court of first
imstance. Inan action for the money due on the account stated instibuted after
" the decree in the snit for ;peciﬁc performance bad been set aside, the defendant
desired to avail himself of the defence of the Statuts of Limitation, but unsuceess.
fully, for the Privy Council held that, whilst the contrash was in existence between
the parties, {he plaintiff was in a position of a person whose claim was satisfieds

and be could not, during that time, bave sued to recover the money,

There are other cases thut bave been cited to me, but they do not, in my opinion,
vary the princirle that has been laid down by the Privy Council in these two eases,
t. &, that it s only where as befween the two parties to a sit the claim has been
satisfied in such a way that a plea to that effeet wonld be a bar to the action, that
the Statute of Limitation ceases to run,

In the prcseng cnse thers was, in my opinion, no such satisfaction, All
My, Justice Henderson did was to wake a declsration as to the nature of the
plaintifs’ rights but no execntion conld bave issued on such declaration and the
plaintiff was not in the position of a decree-holder within the provisions of seetion

- 2 of the Code of Civil Procedvre. He might have brought an action for partition,
a5 he has done now, and the fact that he had obtained tie declaration from
M. Justice Henderson could not, in my opinion, have heen pleaded in bar of such
suif, and therefcre it does not come within the principle of the cases relied upon by
the plaintiffs.

The gecond point raised by the plaintiffs as to there heing a period between the
$ime of the decision of Mr, Justice Henderson and its reversal by the Courtof
Appeal during which the statute did not yun, depends npon the same principlos and
must £3il on the same grounds.

I, therefore, hold that this action i3 barred by the Limitation Act and must
fail, The defendants who appear, will have costs on Scale No. 2 including tte
rosarved costs, A

From this judgment the plaintifls appesled.

(1) (1668) L. L. R. 11 AIL 47 N
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Uy, Garth (Mr.8. B, Das with him), for the appellants,
Thie suit was not barred by limitation. The period of limitation
is 12 years from the date of dispossession, f.c., from the 18th
Joousry 1892. It is true this suit was Iustituted on the l4th
November 1304, but the period betwen the judgment of Iender-
gon J. on the 20th April 1908, and the reversal of that judgment
by the Appellate Court on the* 22nd February 1904, must be
exoluded : in which case, we would be within time by seven days.
Our rights must be taken to have been suspended between those
dates. Our claims were completely satisfied by the judgment of
Henderson J., and we wero surely justified in not instituting
other proceedings as long as that deoree stood. The facts here
come within the principle enunciated by the Privy Council in
Ranee Surno Moyee v. Shooshes Mokhee Burmonin(1) which has
been followed in Dindayad Paramunik v. Radhakishori Debi(2),
Bassu Kuar v. Dhum Smgh(3}, Surjiram Marwari v, Barhamdeo
Persad(4), Gobind Chunder Hoondoo v. Taruck Chunder DBose(5),
and Sladal Khan v. Awin-ul-loh Khan(6). A olaim can be prose-
cuted just as well by one co-defendant against another as by a
plaintiff against a defendant : see Prannath Roy Chowdry v. Rookea
Begun(7). 'The facts in this suit are covered by section 14 of the
Limitation Act. The following cases were also referred fo:
Rajal Enayst Hossein v. Sayud Ahmed Reza(8) and Maharasoh
Jugutendur Bunwari v. Din Dyal Chatterjes(9).

Mr. Sinka (Mr. C. R. Bas and B. C. Mitter with him), for the
respondents. It has not been pleaded (nor was it argued in the
Qowrt of first instance) that section 14 of the ILimifation Aot
applied. The appellants cannot eclaim exemption now: ses
Jogeshwar Roy v. Raj Narian Mitter(10). The ground hitherto
taken has been that a mew cause of action arose on the judgment
of the Appeal Court. During the time the previous suit was
before the Appeal Court, tho present appellants did nothing.

[Frercuzr J. Did they not appear on the appeal, and does
not that amount to prosecuting their claim P)

() (1868) 12 Mao. I, A. 244, (6) (1881) I. L. R, 4 Al 92.
(9) (1872) 8. B. L. R. 536, (7) (1859) 7 Moo, L. A, 823,

(3) (1888) I L R. 11 AlL 47, (8) (1858} 7 Moo, I, A. 238.

(4) (1905)1 C. L. J. 837, (9) (1864) 1 W, R, 310,

(5). (1877) L. L. R. 8 Cule, 145, (10) (1908) I. L. B, 81 Calc, 195.
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The appellants must shew that they were dond fide prosecuting
a olaim and in a court which had no jurisdiction to try the claim,
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Now the Appeal Court did have such jurisdietion and in fact held Cﬂggﬂ

that their claim was bad. The real point is whether a new cause
of action arose on the decision of the Appeal Court. To come
within the principle of Runce Surno Moyee v. Shooshee Mokhee
Burmonia(l), the appellants must shew that we having been dis-
possessed by the judgment of Henderson J., possession was restored
to us under the decree of the Appeal Court. No such case can
‘be made. Similarly, the effect of the decisionlin Bussy Ruar v.
Dham Singh (2) was the creation of a new obligation to pay. It
must also be mnoticed that the above cases, as also Dinduyal
Paramanik v. Radhakishori Debi (3) were decisions under the Rent
Act.  The prineiple has been esplained by the Privy Council in
Huro Pershad Roy v. Gopal Das Dutt (£). See also W. Sheriff
v. Ding Nath Hookerjee (5), Burna Moyi Dassee v. Burma Moyi
Chowdhurani (6), Makomed Meajid v, Mahomed Ashan (7). It
ig necessary for the appellants to show that on the reversal of
the judgment of IHenderson J., a new cause of action acerned to
them. The decision of Henderson J. did not satisfy their claim.
It did nobt direct partition but joint possession of an undivided
ghare, The authorities on this point are collected in Mitler on
Limitation, 4th edition, pp. 1152, 1153, Again, any relief sought
in & suit must be set out in the plaint and hence a defeudant
cannot elaim any relief. If is only by {way of a set-off that a
defendant can be said to prosecute a claim: see Haflzuniessa
Khatun v. Bhyrab Chunder Dus (8).
My, Garth, in reply.

Clur, ady. vult.

Macreaxn, CJ. The only question we have fto deal with on
this appeal is whether the suit is barred by limitation. The facts
of the case, s0 far as are maferial, are as follows: It appears
that in the year 1896 the sons of one Chuni Lall Sen instituted

(1) (1868) 12 Moo, L. A, 244. (5) (1883) I L. R.12 Calc. 258, .
(2) (1888) L L. R, 11 AL 47. - (6) (1895) L. L. R, 23 Cale. 10,
(8) (1872) 8 B. L. R. 536. (7) (1895) L L. R. 23 Cala, 205,

{(4) (1882) L L. R. 9. Cale, 255, (8) (1888) 18 C, L R. 21404
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a guit in this Court, being suit No. 882 of 1896 against, amongst
others, the present appellants or their predecessors in title and
the present respondents or their predecessors in {itle, and, the
object of that suit was to have their shares ascerfeined in certain
property, for possession, an account and incidental rolief. The
present appellants, are the sons and heirs of one Moni Madhab
Sen, who was an original defendant in that suit but died during
its pendency and the present appellants were brought on the-
record as party defendants in the place of their deceased father.
In that suif, an issuo was raised as botween themselves and the
sons of Beni Madhab Sen who were the really contesting defen.
dants in that suit and who ave the respondents on the present
appeal, as to whether the sons and heirs of Moni Madhab Sen
were entitled to a § share in the premises schoduled to tho plaint
in that suit ; and, they supported the case of the plaintiffs. If
would appear from paragraph 17 of the written statement in
the present suif that this issue was actually invited by and raised.
at the instance of the heirs and representatives of Beni Madhab.
Sen, the present respondents, The position of the present
appellants in theprevious suit was the sams as that of the plain-
tiffs in that suit. In that suit the presont appellants and their
mother, Sreemutty Munjari Dassi, wore declared entitled to & §
share in the echeduled property and entitled to obtain possession
of the share to which they wore held to be so catitled, That
suit was o long and expensive one and was fought out with the
result I have stated, the plaintiffs in thab suit being declared
entitled to & of the scheduled properties. Dy the decree in that
suit which is dated the 20th of April 1903, it was expressly
declared that the present appellants were jointly entitled to one-
third part or share of the property in dispute and the prosont.
respondents were to deliver to them  quiet possession of the
shares of the said premises to which they have been declared
entitled as aforesaid.” No doubt, in strictness iho present.
sppellants ought to have been transferred from the category of
defendants and joined as co-plaintiffs. DBut, as now appears, the
issue I bave referred to, as to the rights of the present appellants
to & one-third share of the scheduled property, was, at the
invitation of the present respondents decided in that suif, The



YOL, XXXV.] CALCUITA SgRIES,

present respondents or their predecessors in title appealed againgt
that judgment ; and, on the 22nd of February 1904, the Appel-
lateiCourt confirmed the decree in the main hut set aside the decree
so far as it related to the present appellants, Whether the
Appellate Court would have arrived at that conclusion if it had
then known, as this Court now knows, that the question asto
the right to the omne-third share was raised and decided in the
previous suit ab the instance of the present vespondents or their
predscessors in title, 1s to say the least (I say so because I wag
a party fo the judgment) probably open to doubt. But no
doubt the deoree was reversed and we must deal with the matter
on the footing of that reversal. In this state of circumstances,
the learned Judge in the Court of first instance held, that the
suit was barred: and the plaintifis in the present suit have
appealed. Their case is that their rights must be taken to have
been suspended hebweon the 20th of April 1903, the date of the
decree in the first snit, and the 22nd of February 1904, the date
of the reversal of that deeree: and, it is conceded that if this
period be excluded on the ground that their rights were so sus-
pended, the present suit is within time. It is also contended
that section 14 of the Limitation Act covers the present case.
As to the latter point, we feel grave doubt whether the case falls
within that segtion : but it is unnecessary to decide that point,
as we think the present appellants are entitled to succeed upon
the other point.

It is olear that under the deoves of the 20th of April 1908,
the present appellants with others were declared entitled to a one-
third share in the property and that the present respondents were
ordered to deliver up quiet possession to them of this share. It
is perfectly true that that decree was passed in a suit which qud
the position of the parties may be said not to have been properly
framed. No doubt if the attention of the Court, when it passed

that decree, had been called to this, it would, in the cireumstances,

have t{rensferved the present appellants from the category of
defendants info that of co-plaintifis, It seems to us, however, that
thiswas a decree which, so long as it stood undischarged, was
susceptible of execution at the hands of the present appellants,

and whilst that decree existed, it was not open to, them in the
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ciroumstances to institute a fresh suit for the attainment of the
very object which had heen successfully attained by them in the
previous suit. We think, therefore, in these eiroumstances that the
right of the plaintiffs to bring an action to recover the property
was suspended between the 20th of April 1903 and the 22nd of
February 1904, and that the case falls within the prineiple laid
down by the Judicial Committee of the Privy Council in the
cases of Ranee Surnomoyee v. Shooshee Moklee Burmonia(l) and of
Prawnath Roy Clowdhury v. Rookea Begum(2). It is conceded
that at the time of the institution of the first suit, the plaintifl's
claim was not barrved. :

In this connection the language of Lord Eldon in Pultensy v.
Warren(3), has some application: “If there bea principle,
upon which courts of justice ought to act without scruple, it is
this ; to relieve parties against that injustice occasioned by its
own acts or oversights at the instance of the party, against whom
the relief is sought. That proposition is broadly laid down in
some of the cases.” This view was approved of by the House of
Lords in The East India Company v. Campion (4).

For these reasons, we are unable o coneur in the view taken.
by the learned Judge in the Court of first instance. The appeal
must be allowed with costs both here and in the Court below,
and the case must be remitted to be tried out on the merits if,
after the contest which took place in the prev(ious suit, the
present respondents think that there are still any merits to be-
discussed.

Haringron J. T agree.

Frercuer J. I also agree.

Appeal allowed..

Attorneys for the appellants : 8. C. Hitter.
Attorneys for the respondents: 8. C. Dutt, R. C. Bose..
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