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WALIHAN

JOGESEW AR NAEAYAN,

[On appeal from ilie High Oe^rt at Fort ’William in Bengal.]

Declaratory decree -Power o f Court to make declaratm-y decree—Suit fo r  
possession hy alleged next rewrtioners on ground that their molhtr who held 
a woman’s estate in immoveaUe property was dead—Failure io prove mother’t 
ieathr—Dismissal o f suit so fa r  as possession was concerned, and declaratory 
decree made as to plaintiffs  ̂title.

The plaintiffs, bronglit a suit for certain immoveable property as the next 
reversionary heirs of a deceased HindUj and the only relief they cluiiued n'ae posses* 
•sion on the allugation that their motlier wlio had succeeded to a woman's estate ia 
the propei'iy waa de»d :—

Held, that on the finding bj the Court that the evidence failed to establish 
■the fact of the mother’s death, the suit should have been wholly disraissed.

Other allegatious made in the plaiut that alienations made by tho ulleged mother 
were not justified b y  legal necessity, and that the plaintiffs were really her boss, 

which were both daniedj were merely argumentative steps towards the only decree 
fionght, njimely, possession; and under the circumstances the Court was not entitled 
■to make u declaratory decree in th0 plaintiffs’ favour on those allegations after the 
failure of the solexause of action.

Appeal from a judgment and decree (June 25th, 1903) of 
’the High, Court at Calcutta, which affirmed a judgment and 
decree (March 31st, 19u0) of the Court of the Subordinate Judge 
of Bankipur.

The defendants were appellants to His Majesty in Oouncil,
. The oircumstanees out of which the suit arose were that Gopi 

Nath, who was the proprietor of a •village called Dhawlpur 
Akowns, died on 28th November 1859, leaving a widow Gend 
Kper and a daughter Kewal Koer who suhsequently married one 
'Chandan Lai. On the death of Gopi Nath his widow succeeded 
hipi and remained in possession of the estate until her death on 
2nd Decemher 1886 when she was .succeeded by her daughter* 
Eewal Koqr. . . ' '  '
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1907 Yorioiis loans were talien by both mother and daiiglitor on
Watotak tKe seourity of the village. G-end Koer borrowed Bs. 2,000 from

«. one Wabid Ali (■whom the appellantb now represent) on 2nd Jnno
Nabatan, 1868, and another sum of Us. 3,000 on 25th June 18(J8 on a 

mortgage of the property. After the death of Gond Ivoor her 
daughter, Kewal Koer, on 3rd April I860, borrowed l ŝ. 2,000  ̂
and on 6th July 1870 she executed a deed fnr 1]b. r>,000 on
account of the amount due on the transaction of 3rd April 1809
and on account of a further advance. On 25th June 1872 she 
executed a mortgage deed for Es, 22,000 which included a small 
balance due under the deeds executed by Gend Koer, the amount 
due under the former deeds executed by herself, and a fresh loan 
for about Es. 13,000. Further loans of Es. 5,500 on 17(h 
February 1873 and Es. 2,000 on 2nd Septeraber 1873 ■wore also 
talien by Hewal Koer, and all from the same creditor, Wahid Ali. 
Eventually on 23rd April 1875 she executed a consolidating' 
mortgage deed, in which all the previous transactions were 
included, for Rs. 30,000 in favour of Zahur Ullqq, tho son of 
Wahid Alij deceased. Ali the above deeds were esoouted with, 
the knowledge of her husband, Chandan Lai.

Kewal Koer failed to pay the mortgage money in duo course,, 
and Zahnr Ulluq enforocd the mortgage and obtained a deorce 
thereon in the Court of the Subordinate Judge d! Patna, ia 
execution of which the village was sold and purchased by Zahur 
Ulluq on 26th August 1878; and though subsequently various 
endeavours were made to set the sale aside, they were uuBuccossful 
and the appellants remained in possession of the property.

Up to this time Kewal Koer and her husband had no son,, 
but on 26th August 1878, the date of the sale of the village, one 
Teto Koer, the father’s sister of Chandan Lai, made an appli­
cation under Act X L  of 1858 in which she alleged that a son 
had been born to Kewal Koer on 16th August 1878, and prayed 
that she, the applicant, might be appointed guardian of the 
child; and an order granting a certificate of guardianship waa 
made on 15th November 1878. The son said to have been born 
to Kewal Koer wa.s Jogeshwar Naiayan, the first respondent.

On 14th September 1897 was institued the suit out of which 
this appeal arose. The plaintiffs were Jogeshwar Narayaa and
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Eusheswar Narayan, alleged to be tlie younger son of Kewal Koer. 1907 

Tkey sued liy tbeir nest friend Skam Peari Koer, their sister, WixiHAir 
though Jogeshwar Narayau had since attained his majority, Josbshw&b 

The defendants were the appellants as representing the mort« NiEAyAirt 
gagee and pnrohaser.

The plaint stated that the Tillage in suit was the property 
of G-opi Nath; that Gend Koer, and on. her death Eewal Koer, 
succeeded to an estate for life in the tillage; that Kewal Koer 
died on 10th February 1897 ; asd that the plaintiffs as her sons 
became, on her death, entitled in succession to the estate of G-opi 
Nath. The plaiatifls disputed the validity of the mortgages 
executed by Gend Koer and Kewal Koer, contended that the 
sale in pursuance of them were not binding on them, and prayed 
for possession of the property in suit,

The defendants denied that Kewal Koer was dead; alleged 
that the plaintiffs were not the sons of Kewal Koer, and pleaded 
that the mortgages of the property executed by Gend Koer and 
Kewal Koer, and also the sale under the mortgage decree were 
binding on the plaintiffs.

On these pleadings the Subordinate Judge held that the 
alleged death of Kewal Koer was not proved; that the plainti& 
were the sons of Kewal Koer and Ohandan L a i; and that 
though the money had been paid to Gend Koer and Kewal Koer 
as alleged, the transactions were not justified by legal necessity- 
80 as to be binding on the plaintiffs.

So far as the relief asked for, namely possession, was eon- 
cemed the suit was on these findings dismissed. But the Subor­
dinate Judge made a declaratory decree that the plaintiffs were 
the sons of Kewal Koer, and the moitgages and sal© not being 
justified by legal necessity were not valid or binding upon the 
plaintiffs. The reason he gave for doing this was that ihe- 
High Court had held in another case that although Jogeshwar 
Narayan was not entitled to get immediate possession beoanse 
Kewal Koer was alive, the Court was bound to decide whether 
the necessity alleged was a legal necessity or not’^

From that decree both parties appealed, and the High Ooort ’
(Gsose and Peaw J J .)  on appeal affirmed the decision of th&
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isoy Subordinate Judge and dismissed both, appeals with costs. As 
Wm»Ai the declaratory decree the High Court said

loSBSHWAB '* contended by Mr, Hill for the defendants that the suit could not bo
N abm m , maintained, tbe cause of action upon which it was founded, vis., the death of 

Kewal Koer, having failed. No doubt the suit, so far as it asked that a decree for 
poEBCSsioa be awarded to the plaintiffs, must fuil, as Kowal Koer is nob proved 
to be dead; but bbe suit practically songbt for two declorakionsj that the 
plaintiffs are the grandsons of Gopi Nath, and that they ore not bound by tha 
Bales lieltl in exeeutiou of the decree against their mother, the loans upon which 
the decree was obtained not having been for legal necessity. And issues involviag 
these questions were raised between the parties in Iho Court below and wero
decided. In these circumstances, it is not desirable tla t tbo final decisioaof
those qneetionB should be poatpoaed till after the death of Kewal Koer, wheu 
much of the evidence which is now forthcoming-, and which was adduced at the 
trial will have disappeared.”

On this appeal, which was heard eie parte,

De Qruyther and Q, A. Branson, for the appellants, contended 
that the Courts below had erred in granting the respondents a 
declaratory decree. The only relief asked for in the plaint wag 
pOEBession, and the ground for that relief failed entirely when it 
was found, as it was by both Courts in India, that the oyidenoe 
produced for the respondents had not established the fact that 
Kewal Koer was dead, in which case only they were entitled to 
the relief sought. The cause of action failing, the suit should 
have been dismis&ed. The reasons given by the High Court 
for giving them relief to which they were not entitled on the 
pleadings (amendment of which they never a&ted for) were 
unsound. Eeferenee was made to Doolhim Jankee Kooer v, L ali 
Beharee Roy{l) and liajessuree Koonwar v. Indurjeet Koonwar{2) ,
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The judgment of their Lordships was delivered, by

Noif, 20. L o rd  B o b e b t so n . Their Lordships are of opinion that this 
action ought to have been dismissed with costs, and that there­
fore this appeal should be allowed.

The suit was one of the simplest and most plain sailing, 
character, alike in the ground of action and the decree sought.

(1) (1872) 19 W. R . 33. (2) (1866) 6 W. E. 1.



Tii0 plaintiffs (the present respondents) claimed to have posses- 1907 
sion of their mo tier’s property on the ground that sha was dead, w’axw&e 
Th® Courts held iliat it '«'as not proTed that the lady had died 
(and indeed there was positive evidence that she was alive). Haeaxa&% 
The icevitalle inference would seem to he that the suit should 
be dismissed. Q'he Court which tried the case, however, had, 
very naturally, tried the whole case at once and had io deal with 
some questions ns to the paternity of the plaintiffs, and also as to 
the validity of certain gifts by the mother. Ttiese, hoover, 
were merely argumentative steps towards the only decree sought, 
viz., possession; they were not presented by the plaintiffs as 
separata and snhstantivo questions afieoting rights other than 
that of possession of their (alleged) deceased mother's estate.
As regards one of those questions, it is plain that the validity 
of the gifts, the lady being alive, could only he determined with 
her as a parly to the suit. Again, the Court might quite well 
have first tried the issue whether the mother was dead; and, 
reaching as it did, the conclusion that this essential fact was not 
proved, it is impossible to suggest that it conld then have gone 
on to take up and try the other questions. Yet the present is 
really the same question. I t  appears to their Lordships that the 
circumstauce that some of the medm conoliidendi might be tho 
same in other actions does not vest the Court with any right or 
duty to pronounce upon tliem in a suit whioh has gone by th.e 
board because of the failure of the ground of action. It is not 
surprising that no proposal was made in India to amend th.e 
record, and the record predents its original plain simplicity.

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed, that the decrees in both 
Courts bdow ought to be discharged, and that instead thereof 
the suit ought to be dismissed with costs in both Courts to be 
paid by the respondents.

The reBpondents will pay the costs of the appeal.

Appeal

Solicitors for the appellants; Wathim ^ Lempmre.

I ,  T . W.
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