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Before Mr. Justice Gasjiersz and Mr. Justice Ghiity,

APURBA KEISHNA. BOSE 
y.

BMPEHOR,'^ 1907

■ êdUiott—Goeernmetii autlioritij fo r  frosecutim—Buffmeney o f  authority— 
Gomplaint—Segularity o f proceedmgis— Oriminal Procedure Code {Act V 
o f  1898) ss. 4(Jt), 190, 200—Presumption o f  regularity o f official acts— 
JEmdence Act ( J  o f 1872] s. 114—Re-pMioaiion o f seditions articles^— 
JPeml Code (Act X L V  o f 1860) ss. 124A, 499, Uieception (4)—Printeri 
liability of—Act X X V  o f  1867, s. 7.

Orders under s. 196 of the Criminal Procedure Code should be expressed with, 
■sufficient particularity and with strict adherence to the language of the section. 
B ut the real question in such cases is whether the prosecution was instituted 
trader the authority of Government.

An order purported to accord sanction to prosecute the editor, manager and 
■the printer of a newspaper under s. l ’i4A. ofc‘ the Indian Penal Code without 

specifying their names, and containing a miEdescription of the seditious article. 
A police officer received it from the Commissioner of Police, and under his 
directions applied for and obtained warrants from the Chief Presidency Magistrate 

■against the accused. He was examined by the MagisfcratOj but not on oath, and his 
deposition was not recorded. On the day of the trial the same police officer filed an 

amended order under s. 196 of the Oriminal Procedure Code correcting the error in 
■the aame of the article in the previous orders j

Seld , (i) th|,t the prosecution was regularly instituted.
Queen-Ewpress v. Bal &a%gaihar Tilak^i) referred to.
K ali KinJcar Sett v. Nritya Gf-opal Sot/{2) and Mep. v. Jttdd(S) distinguished.
(ii) that the order under s. 196 oi the Criminal Procedure Code was not a 

complaint” within s. 4(h), \jut that the application of the police ofBcer fo?
'Warrants in respect of an offence under s. I24A of the Indian Penal Code, coupled 
*with his oral allegations, though not made on oath nor recorded, aioounted to a 
** complaint.”

Quem-Hmpress v. Sham'Lall{4t) followed.
(iii) That the presumption nuder s. 114 of the Evidence Act supplifld any 

•■emissions either as to the method of the communication of the order to the
prosecuting officer, or in the order-sheet of the Magistrate.

( i t )  That the article in question was incompatible with the continuance of the 
fiofepnwient established hy law, and was seditious. It is the duty of every citizen

• Criminal Revision Fo. 1176 of I W  agfainst the order of D. H. Hiagsfwdj 
‘jChief Presidency Magistrate of Calcutta, dated Sept. 23,1907*

(1) (1897) 1 , 1 .  E . 22 Bom. 112. (8 ) (1888) 37 W. B. m .
(2) (1904) I . L . E* 82 Calc. 469. (4) (M87) t  X , E , W  Cale. 707.
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to support tie  Govemwent establislied by law, and to oxpross with luodoration any 
disapprobation lie may feel of its acts and meaaiu’oa.

(v) That the re-publicatlon of seditious artidca from atioUiar nowRpapor, 
one of which only was filed as an exhibit by the prosoc-ution and used in the I'liso 
against the editor of t;hat paper on his trial for sedition, was not a report of the 
proceedings of a Court of juatice, and was not Justifiab'lo nndor tho cirtiumRtanfioa,

(vi) That the presumption contained in s . o f  Act XXV of 18G7, in tho absoniw 
of evidence to Iho contrai’y, rendered the printer liable fnv setliticiw waiters 
published in his paper,

The petitioner was tlie printer of tho 3Iaf:amm” a
daily newspaper publishod in Calcutta. IIo was put on trial 
hefoie tho Chief Presideuoy Magistrato, with the alleged editor 
and the manager of the paper, for having published in the town 
edition of the 27th Jim<> 1907 and tho duk oiition oE tho next day 
an unsigned letter addressed to the editor entitled Politios for 
Indians, ” the material portions of which were na follows : —

"Methinlis the tiiBC is approachiag when tho world will refuso to believe 
that the same race of Englislunen were instrtiraoiatal in the nboliiion of the
sl&Te trade ............. ....  Mr. Movley has said that vra cannoti work the inadunety'
of our Government for a week if England generously walks out of our coantry. 
While this euppositiou is not conceivable, did it nnt strike Mr, Morley that 
if, instead of walking out, tlis Plnglish wore by force driven out of India, th® 
Government will go on perhaps beifor than before, for iho Him pie reason that 
the esereise of power and organization neeossary to drive out so organiised an 
enemy will, in the struggle that would ensue, touch us to manage our own ii'ffairs 
sulBcieutly well ? The Government is faefc becoming a Govonimont of tho evil 
genii, "oppressive as the most oppressive form oE barbatian deapotism,” yet 
istrong with all the strength of organization and the bIbowh of war, if not with 
all the strength of civilization. I t  was tho samo svil genii which a year ago 
tried the trick of decoying school-boya aa a warning' to refrain from tho practice 
of boycott. I t  was the same evil genii who destroyed Hindu inmiea and ravished 
Hindu women at Jamalpnr and Mymensingh to strike terror into the liOftirfcE of 

those who advocatedl the me of country-made goods. I t  was tho same tsvil ganii 
who are now terrorizing the advocates engaged ia defending the accused at 
Rawalpindi. . . .  The spectacle of a merchant sovereign is so demoralising, so- 
opposed to all oriental notions of sovereignty, and ao subvei’aive of Justices, the 
l̂eales of which the sovereign ia expected to hold evenly between tho merehaat 

and tho non-merchant;, between the white and the black, that it is high tim» for 
the Indian Government » . . .  to calmly look on the heavy exports of grain from 
the country, exposing the children of the soil to an ' eternal state o£ chronic 
starvation. We have heard of the Mahomedan mandate of the sword or the* 
Koran, Perhaps some day the Jlat  will go out that British goods or the swoud' 

are the only two alternative* hefcween which we have got to choose. ”



The ttree accused were also charged witli haying re-produced igoy
in the issue of the 26tk July 1907 of the same paper the official 
translations of certain seditious articles which had originally Kbxshsa

appeared in the “ Jugctniar.” This re-puhllcation was headed 
‘ ‘ The tfugantar case. The articles on -which action was taken.”
I t  appeared that translations of all the seditious artioles which 
had appeared in the “ Jugautar ” made h j  the Bengali Translator 
to G-overnment for the prosecution of the editor had been given 
to the defence pleader, but the prosecution only elected to pro» 
ceed on one of the artioles which alone was exhibited in the case.

By a notification, dated the 3rd Jane 1907, which appeared 
in the QazeUe of India of the 8th June 1907, afc p. 448, the 
Tioeroy-in-Oouncil empowered Local GoTeinments to institute 
proceedings for sedition, in consultation with their legal advisers  ̂
in all cases where the law had been wilfully infringed.

On the 30th July 1907 two orders under b. 196 of the 
Criminal Procedure Code were issued in these terms -

“ The sanction of Qoveniment is hereby accorded to tlie prosecutioa, under 
S.124A of the I .  P. 0 ., of the editor of i h e “ S m de Maiaram’  ̂ newspaper, for 
puWishing ia the ddk edition of llie 28th June a letter entitled “ India for the 
la^lians ” the contents of which, are seditions,

E. A. &AIT,
OMef Secy, io the Oovi. o f

”  The santfitioa of Goverament is hereby accorded to the profiecation, under 
s. 1S4A of the I . P. 0 ., of the editor of the “ £ande Mataram "  for re-publishing 
ia  his issue of the 26th July certain seditious articles that originally appeared 
ia the “ Juganiar,’’ and for one of which (the dispelling of fear) the editor of that 
paper has heen already prosecuted and convicted.

E, A, G ai»,

GMef Becy. to the Qoni, o f  Bengal.*’

On the same day Superintendent Ellis, of the Detective 
Department, applied to the Chief Presidency Magistrate for 
a warrant against the alleged editor of the “ Bande Mataram*’
Arabindo Ghose, under the verbal directions of the Commissioner 
of Police, in these terras:—
"  Emperor «. Arabindo Ghosa.

In the atove case I  beg to apply for a wamttt of arrest against the accused 
aljove-named, charged under a. 124A of the Indiaa Peaal Code.

The 80th Jnly 1907. M. B. Eo t s ,
'Supkinisnimi, - G,"‘'€,'X P ? * ' '
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ISW On the 6tli August sanctions were granted igainst the manager 
Atom A ‘the printer of the ‘̂ Bande Mataram ” in the eamo terms as
Kbishna in the case of the editor, as set out above, and related to the same

Boss
puhlications, and Superintendent Ellis made an applioatioa to 
the Chief Presidency Magistrate, on the 17th instant, against 
them as follows; —

“ King-Emperor v, (1) Arabindo Gliose, (2) Hemendro Prosad Bagclii, (3) 
Apnrl)o Kmnar Boae.

Charges under a. 124A. of the Indian Penal Code.
(1) Printing' and publishing in the “ Bande Maiaram ” o£ 28fch June last 

an article headed “ India for tlio Indians-”
(2) Printing and publishing in the ‘‘Bande Mataram" of 26th Jwly 

last certain seditions articles which originally appeared in the 
“ luffaiitar,”

Prnys for warrants of arrest against Nos. 2 and 3 on the above charges. 
Government sanctions enclosed.

(Sd.) M. B. E r a s , 

Supermiendent, C, G. I , D.”

Warrants were granted against the three accused on the 30th 
July and 17th August, respectively, as applied for. I t  appears 
that Superintendent Ellis was examined by the Magistrate on both 
occasions, but not on oath, and his depositions wera not recorded.

The case against the accused was taken up on the 2G(ih 
August, when an amended Government sanction, dated the 23rd 
instant, was filed by Superintendent E llis; the previpus sanotions 
of the 30th July and 6th August haling misdesoribed the article 
as “ India for Indians” instead of “ Politics for Indians.” I t  was 
as follows:-—

“ Qovernmeat of Bengal.
The sanction of Government is hereby accorded to the prosecntion, under 

«. 124A of the I . P. C. of the editor, manager, printer and publisher of the 
“ Bandi Mataram,” newspaper, for the publication of an article entitled ' ‘ Politic! 
for Indians" in the dd i  edition of the 28th Juno, and the corresponding town 
edition.

Copy forwarded to the Commissioner of Police, Calcutta, for information 
guidance.

E. A. Gait,
Ofg. Seey. to the G-QVt, o f  MmgaU"

Bengal Government Camp,
Tht 23rd August 1907.

The trial against the aoeused then prooeeded, and ended on 
th© 28rd September m the acquittal of the editor and the
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managerj and t i .0 conYictioa of the petitioner who was EenteEced 1907
to three months’ rigorous imprisonment. He then moved the 
High Court and obtained the present Eule, the grounds of Kbismsi

which are set forth in the judgment of the High Court.
Empbeob.

Mr. A. N. Chandhuri, [Bahu Nagmdra Kmnar Bose and Bahi 
Monmotho Miihrjee with him), for the petitioner. The sanctions 
under s. 196 of the Code are bad as being vague and indefinite: 
Queen-Empress v, Bal Qangadliar Tilah[l). The name of the 
authorized complainant should have been mentioned in it. There 
is nothing to show that Superintendent Ellis had authority to 
complain: see Baperam Surma v. Gouii Naih DuU{2). The 
accused should have been named: Reg. v. Jtidd{^4). Then sanction 
was originally given in respect of the article entitled: “ India 
for Indians,” and not for “ Politics for Indians,” which was 
the subject of the charge. The sanction should have been signed 
by the Lieutenant-Governor. There was no complaint by Ellis, 
but only an application for a warrant. The order or sanction 
under s. 196 is not a complaint. There is nothing to show that 
Superintendent Ellis was examined as required by law. There is 
no evidence of his authority to complain: see Kali Kinhur 8ett v.
Nritya Qopal JRoi/(4). These arguments apply to grounds 
Nos. 1—3 of the Eule. As to the fourth ground, the bad 
sanctions could, not be validated afterwards. The next ground is 
already covered by my argamentjg. As to the sixth ground, the 
article is not seditious. Then the re-publication is justified by 
Exception (4) to s. 499 of the Penal Code. The la&t grounds are 
that the printer was imperfectly acquainted with English, and 
that he is not liable as a mere printer.

Mr. Bogrcim (instructed by Mr, JEume), for the Grown. The 
Older is not defective. Section 196 does not contemplate a 
sanction as s. 195 does. The only question is whether the orders ■ 
in the case amounted to a giving of authority to complaia within 
the terms of s. 196. If the Court is satisfied that it was, nothing 
more is required. The signature of the tieutenant-Qovornor is 
not necessary, n@r need the accustd be named: see s. 195(4),

(1) (1897) I. L. R. 22 Boia. 112. (3) (1888) 87 W. B, US,
(2) (1892) I. L . E , 20 Oale. 474, 47S, (4) (1904; L  L. B, 32 Oalc. 489, '
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and tlie definition of “ complaint, ” wliioli sliowB that it can 1w 
brought even against an unknown person. Tha section does 
not require the name of the complainant to be speciQed. The case 
of Kali Khihar Sett v. Nritija Qopal Roy{l) is distinguishable. 
The application ol Saperintendent Ellis for warrants, coupled 
with his oral allegations and the orders of GoYoninient, constitute 
a complaint: QueenSmpress v. 8 k m  LaU{‘2), Jogendra Nath 
Moohrjee v. Emperor[3). The mere fact of the examiuation of 
the complainant not being recorded, does not show that there was 
no examination. The omission to examine the complainant ia only 
an irregularity: Q,i(een»I]mprcss i .  j¥onu{4^. The description in 
the fiist orders of the seditious article as “ India for Indians ” did 
not prejudice the accused, as he know which article was meant. 
I'he Biguature of the Chief Secretary to the Govornment of 
Beagal raises a presumption that the authority of the Lieutenant- 
G-overnor was given; see a, 114 of the Evidence Act. The 
section does not require the authority to be in writing or in any 
particular form, or to he signed by any particular person or to be 
addressed to any particular complainant; nor does it require a 
description of the seditious article. As to the re-productions 
from the Jitgankr, s. 499 of the Indian Penal Code relates to 
defamation, but not to sedition. Section 7 of Act X X V  of 1867 
makes the printer liable for every thing in the paper.
He has not discharged the onus imposed on him uudec the section.

Oasl’ERsz and Oh it t y , JX. This is a ilu le calling on tho 
Chief Presidency Magistrate, Calcutta, to show cause why the 
conviction and sentence passed on the petitioner should not be 
set aside. The learned Judges who granted the Rule did not 
restrict its operation ia any way. We arc, thereforo, in a position 
to deal With all the grounds upon which the petitioner based his 
application; and, in view both of the importance and tho connec
tion, 'One with another, of the questions raised for our GonsiderQ* 
tion, the course adopted has been the most convenient one.

(1) (1904) I. L. R. 32 C:ilc. 469,
(2) (1887) I. L. 11. ].i CaL. 7o7,716.

(8) (i005) I. L. R. 33 Cfac, 1,
(4) (1883) I, L. R. 11 Mad. m ,



The petitioner, Apurba. Krishna Bose, was the printer of a daily 1907 

newspaper called the “ JSctttcfe Malaram^' published in Oakutta, 
and he was recorded as such under the provisions ol the Printing Kbishka 
Presses and Newspapers Act (X X Y o f 1867). He m s arrested 
on a warrant issued by the Chief Presidency Magistrate on the empebob. 
allegation that lie had committed the offence of seditioa 
punishable by section 124A of the Indian Penal Code. The 
following paragraphs of the application recite the facts which 
are not in controversy

“ That your petitioner was put upon his trial before the Chief 
Presidency Magistrate of Calcutta, along with the alleged editor 
■and the manager of the paper, for having published in the 
town edition of the 27th June 1907, and the corresponding ddk 
edition, of the ‘̂ Bmtde Malar cm ’’ a letter headed “ Politics for 
Indians,” and a copy of the official Translator’s translation of the 
articles for which the editor of the “ Jiifjan tar,” a weekly paper, 
had been found guilty of sedition and convicted under section 
124A.

“ That at the trial three notes puTporting to be signed by the 
Chief Secretary to the Government of Bengal were put in, so far 
■as regards your petitioner, as the sanotion for his prosecution,
True copies of these are herewith attached and marked A, B  and 0,

“ That evidence was gone into, and eventually} on the 28rd 
September 19,07, the learned Chief Presidency Magistrate deli
vered his judgment acquitting the alleged editor and manager, 
but convictiBg your petitioner under section 124A of the Indian 
Penal Code and sentencing him to undergo rigorous imprison
ment for three months.”

The further particulars, so far as they need be mentioned, and 
•as we gather them from the record, are these. The earlier sanc» 
lions of the Government of Bengal, bearing date the 6th August 
1907, were filed in the Court of the Chief Presidency Magistrate 
on the 17th idem by Superintendent Ellis, of the Detective Depart
ment, who applied for a warrant of arrest against the printer, 
by name Apurba Krishna Bose, of the “ Bande Makram,” on a 
two-fold charge of sedition, namely, for printing an article headed ,
“ India for the Indians,'' and for re-piinting certain seditious 
-alticles whioh originally appeared in another newspaper called ^

VOL. XXXV.J CALCUTTA SERIES. |4f
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the “ Jugadar,'^ and in. respect of one of whioli articles the editor 
of the “ Jugm tar” had "been already convicted. In pursuonoo of 
the warrant issued the petitioner was arrested on the 21st August,. 
and 1he trial began on the 26th. The accused were oharj êd otx 
the 4th September, and the petitioner was convicted on the 23rd. 
Meanwhile, on the 2Gth August, the description of the article- 
‘‘ India for the Indians” had been corrected to “Politics for' 
Indians,” by means of a third sanction of the Government of 
Bengal filed on that date. All the sanctions were forwarded 
through the Commissioner of Police, Calcutta, for whose “ infor
mation and guidance ” they were sent by Mr. B- A. Gait, Offioia* 
ting Chief Secretary to the Government of Bengal, the officer 
who had signed the sanctions. The wording of these three sanc
tions is “ The sanction of G-overnment is hereby accorded to 
the prosecution under section 124 A of the Indian Penal Code of 
t he . . .  . Printer . . . . . of the Bande MaUram^  ̂ newspaper,” 
and so forth. No name was inserted in any of the sanctions, 
but this omission was supplied by Superintendent Ellis on his 
applioation for warrants dated the 17th August. In his deposition,, 
given on the 26th August, Superintendent Ellis s a i d “ This, 
shown to me, is the body warrant for the arrest of the accused 
Apurba. On the 18th August, I  endorsed it for execution to 
Inspector Lahiri. Applications for both these warrants were 
made after receipt of sanction, and on or about the 17th August.” 
The Superintendent had previously said that he had received the 
sanctions signed by the Chief Secretary to the Government 
of Bengal. He also stated in cross-examination:— I  am in 
charge of this case. I am acting under the directions of the Com- 
missioner of Police. I  received verbal instructions from the' 
Commissioner of Police, but no written instructions. I  obtained 
a body warrant. The application for warrant contained no 
statements, nor did I  make any verbal statement on oath. I  
proceeded again.4 Apurba on the basis of the declaration made- 
by him. I  knew of that declaxation when I  applied for the 
warrant. I  believe, howevefr, that there was some additional 
evidence.known to the Police.”

On these facts, the learned caunsel for the petitioner has 
advanced ten contentions, with which we shall deol smaiim*
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I t  is first urged that the trial of tke peiitionei was ■wholly bad, 
as there was no proper sanction for his prosecution as rei^mred by 
seetion 196 of the Orimiaal Procedure Code.

Section 196 o? the Code enacts that “ no Court shall take 
cognizance of any offence punishable under Chapter Y I  of the 
Indian Penal Code (except section 12T), or punishable under 
section 108A, or section 163A, or section 294A, or section 
605 of the same Code, unless upon complaint made by order of, 
or under authority from, the Q-oyercor-Greneral in Council, the 
Local G-oyernmeiit, or soroe officer empo’wered by the G-overnor- 
G-eneral in Council in this behalf. The section does not use the 
word sanction. I t  contemplates a complaint made by order of, or 
under authority from, the Local G-overnment. Ihe Code difieren- 
tiates between sanctions and complaints, as, for example, in section 
195. The so-called sanctions signed by Mr. Grait were not 
expressed in exact language, but we do not think that the prosecu
tion of the petitioner was bad for want of proper sanction. He 
was duly proceeded against, if the provisions of section 196 were 
fiubstantiallj complied with.

The section was construed by the Bombay High Court in 
Qiieen-JEmpress v. Bal Qangadhar Tiklc (1). In  that case the 
sanction, to use the oonTenient worJ, was expressed in general 
terms, and did not even specify the seditious articles. Nevertheless, 
the Court held*that “ the effect of no suoh specification being made 
is to give him (complainant) the widest latitude in selecting the 
matter to be complained of. ” "We entirely agree with Straohey, 
J . j  that orders under section 196 should be expressed with 
sufB,cient particularity and, we may add, with striot adherence 
to the language of the seetion. But the real question i n suoh a 
®ase is whether the prosecution was instituted under the authority 
of G-overnment, To quote the judgment of the Full Bench, 
“ There is no special mode laid down in the Code whereby the 
order or sanction of Government is to be conveyed to the officer 
who puts the law in motion. In this case the proseention. was 
conducted by the G'ovemment solicitor. I t  was instituted by the 
Oriental translator to Government, and he produced the written

Abobba
KE3SHN4

Bose
11,

Empbeor

1907

(1) {189?) I. L. fi. 22 'Bow. u s .
/ I I
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order of G-OYerDment to institute the com plaint.” ll ie  prosecu
tion of the petitioner was, mutatn mutandis, even more regular 
than, the prosecution of Tilak.

But the learned counsel has called our attention to a decision, 
of Pratt and Handley J J . ,  in the case of Kali Kinkar Sett v. 
Nritya Qopal Roy (1), where a Division Bench of this Court ruled 
that a Presidency Mogisirate is not excused h f Badioii 200, clause 
(i), of the Criminal Procedure Codo, from the neocasily of placing 
on record the necessary evidence of the actual eoiuplainant's 
authority as delegated hy the person to whom sanction was actually 
granted to prosecute certain portions under section 19ii of tho 
Indian Penal Code, We think that case is clearly distingiiishahle 
from the present, beoausd in. ibo absence of proof of delegjition the 
actual complainant had no iocns mvndi, and his complaint might 
have been negatived by the real complaiuairt coming forward ioid 
exercising his own discretion not to proceed in the matter. No 
such consideratioriB can. affect the present case. "Wo may notice 
in this toaueetion tho English case of 11‘glna v. Judd (2), The 
learned counsel has argued, on the authority of the observations 
of Lord Golerdge, C J,, that tho petitioner’s name should htive 
been mentioned aud specified by G-overnmaiit, and that tho or 
order, or Bauetion initiating his proseoutiou l)oiDg defoetivo, in 
that it merely described Min as the priuiwr of iJio “ JJu/uifi 
Maf.aramJ’ the eonvietioa of the pi t̂itiouer bIioiiM bo quuahod. 
We think it sufFieiaut to say that Eegim  v. Juddl'S) proceeded on 
a constraetion of the English Newspaper Libel Act, a,nd that the 
law we adiiainister in thia ooanti’y is contained in the Code of 
Criminal Procedure, We have to construe sectiou 11)0 of that 
Code, the terms of which are very diler .‘ut fi'Ojn tho English 
Statute. The petitioner here was iiidieatod from the first, ilis  
name was tupplied when it was requiredj i.e., at tho cornm.ence- 
ment of the Police Court proceedings.

The next contention is that the sanctions or notes by 
Mr. Grait were not really “ complaints ” within tho moaning of 
section i{h) of the Code. With this we entirely agree. The 
sanctions were the order or authority by which the prosecution

(1) (1904) I. L. E . 32 Calc. 469. (2) (1888) 37 W. R, 148.
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•was started. The complaint, if any, was made by Superintendenfc 
Ellis. The definition of “ complaiat” is “ the allegation made 
orally or in writing to a Magistrate, with view to his taking 
•action.” Now, the petitioner hiraselE has admitted ia the second 
paragraph of his application that he was arrested “ on the 
■allegation that he had committed an offence under section 124A., 
I . P. QJ’ The facts which we have recited in the earlier part of 
this judgment can bear no other coDstruotion ihnn that Superin
tendent Ellis made oral allegations against the petitioner. I t  
was not necessary that those allegations should be on oath, 
or that they should le  reduced to writing, We desire to affirm 
the rule laid down in Queen-Empress v. 8liam LuU{l) where 
an application by a complainant to have his witnesseg summoned 
■and the case tried was regarded as a “ complaint.” The same 
rule has been followed in later decisions of this Court. We, 
therefore, think that the application of Superintendent Ellis, 
■coupled with his oral ollegations, Ihi'ough tlie latter were not on 
oath, nor reduced to writing, amounted to a “ complaint ” within 
the meaning of section 196.

I t  was argued that because there is no record of Supeiintendent 
Ellis’ examination, he must b j taken to have iiCft beau examined, 
I t  is, however, clear, from the proceedings nnd Superintendent 
Ellid’ subsequent examination in ;Oourt, that he was esemined 
by the Magistra»te at the time that he applied for the warrant, 
'though that examination was not upon oath.

In this connection we should, notice a subsidiary argument 
<►! the learned Oourisel. l i e  urges that the sanction of GoYern- 
ment was sanction given in the abstract which, to use the words 
of Pigot and Hill, J J , ,  in Bajjeram 8wmaY, Gomi Nnth Dŵ ('(2), 

may float about the world like a bit of thistledown until it 
■comes in contaet with some possible prosecutor,” But can it be 
said that Mr. Gait dispersed these sanctions in empty air, and that 
■Superinteudent Ellis intercepted them and used them for pro- 
geouting the printer of the “ BondB Mntaram ’■ ? Can it be said 
that the Oommissiouer of Police and the Standing Counsel to the 
'■0o?0rnment of India abetted an unwarrantable and illegal action .
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1907 OE the part of Superiiitendeat Ellis ? We think not. It must
ii^BA presumed that all official acts have been regularly performed, 

and the presumption of section 114 of tlie Indian BYidence Aot 
«„ amply supplies any omission, either as to the method of oommuni”

cation of the sanction to Superintendent; Ellis, or in the order 
sheet of the Chief Presidency Magistrate, Moreover, the facts 
stated by the petitioner in his own application clearly indicate 
that he was put upon his trial in consequence of the sanctions 
granted by Government.

There is another subsidiary contention on this part of the case? 
and that is that the Lieutenant-Governor should have personalhj 
igned the sanctions under section 196, The contention appears 

to us puerile, Although the expression “ Local Government” 
means the Lieutenant-Governor, the Head of the Execiitivo 
Government must necessnrily, and ordinarily does, act and' 
communicate his orders through his accredited and gazetted, 
officers.

I t  is contended, thirdly, that even if Mr. Gait’s notes or' 
sanctions be held to be “ complaints,” the Magistrate should have 
examined the complainant (Mr. Gait or Superintendent Ellis) 
as required by law, before issuing proc.ss against the petitioner. 
The argument must fail by reason of the observations we have 
ah’eady made. We do not regard these sanctions as complaints 
they merely authorized Superintendent Ellis to ‘2nake the com-- 
plaint which we have found that he did make.

The fourth contention is that Exhibits 3 and 4 were wrongly 
considered to be supplementary complaints, and that the* 
petitioner could not be properly tried on them after they had 
been placed before the Court. This contention refers to the- 
correction of the name of the article headed “ Politics for 
Indians.” The first citation of the article, viz., ‘'India for the* 
Indians,” was merely a misdescription. There was no such article' 
in the “ Bmde Matarum’’’ of the date indicated, but there was an 
article, or letter, headed “ Politics for Indians,” and the trial 
commenced, proceeded, and ended in respect of that article.. 
The petitioner was in no way prejudiced, as he knew what case- 
he had to meet. The defect, if any, is cured by the provisionft* 
of section 587 of the Criminal Procedure Code.
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TBe next ground taken is that the Magistrate acted illegally 
in proceeding with the trial of the petitioner when lie found 
that there was no authority for proceeding with the trial. As 
to this, we do not desire to add anythiog to what we have 
already said, because, in our opinion, there was no real irregu
larity depriving the Chief Presidency Magistrate of his jurisdic
tion over the petitioner,

We pass now to a consideration of the sixth plea that the 
article Polities for Indians” is not in any way seditious. We 
have read that article with attention and, we may say, with 
indulgence, and we find it impossible to regard it otherwise than 
as seditious. The definition of sedition given in section 124A 
of the Indian Penal Code contemplates haired or eontem'pt or 
imffeotion  towards His Majesty or the G-overnment esiahlished 
by law in British India, and this apart from any intention of 
the o:ffiender. The article is in the form of an unsigned letter, 
but it does not appear in the correspondence columns. ThesQ ia 
no heading or foot-note that the editoD does not accept responsi" 
bility for the opinions expressed in the letter. The comments in 
the letter are iBOompatihle with the continuance of the G-ovem- 
ment established by law. Eeading the article, as we have read it, 
for the first time, we think the comments on the slave trade, the 
■evil genii, an^ the alternatives of British goods or the sword, 
and the reference to His Majesty, the King-Emperor, and the 
tone, generally, of the production, are not within the Explana
tions to section, 124A. Such writings are calculated to bring 
the Q-overnment into hatred and contempt. It may be said that 
these are words of emotional exaggeration. II may be said 
that “Politics for Indians” was based on imperfect telegraphic 
intelligence. Bat the duty of every citizen is to support the 
Government established by law, and to express with modera* 
iion any disapprobation he may feel of the acts and measures 
of that Q-overnment. I f  the article were near the line demar
cating legitimate comment from seditious utterance, we might 
feel disposed to give the petitioner the benefit of the doubt, but 
in  our opinion no such reasonable doubt exists.

The seventh contention refers to the re-printing of the offioial 
iranslations of the J^ m ta r ” artioles, aa4 it
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re-puUioation was one mado hona fide of the proceedings of a Court 
of Juetlce. The pxoteotioa afforded "by the fourth. Kxoeption to 
section 499 of the Indian Penal Code is invoked. That Exception 
provides that it is not defamation to publish a suhstaniially true 
report of the proceedings of a Court of Justice. But did the 

J'ugantar^’ articles form, part of the proceedings of a Court of 
Justice ? They did not. The conviction for sedition in the 
^^Jugantar” ease was "based on one article only. Tho prosecution 
intended to rely in support of their case upon other articles pub
lished in that paper. These other articles were translated and 
communicated to the accused for Lis sole benefit. They were, 
however, never used, and were never brought upon, or formed 
part of the record in the JnganUr case. There was, therefore, 
no excuse for the wholesale publication in the ^̂ Bande Mntaram 
of these translations, and the hea;1-note is inaccurate and misleading. 
The publication cannot, therefore, be justified on the ground put 
forward by the petitioner. I t  was not, indeed it could not be, 
contended that these articles were not seditious. In a question of 
this kind we have-to take into consideration the state of the con- 
try and the object with which the re-pablication was made. I t  is 
admitted that the country was at the time in a state of unrest. 
That being so, it was mischievous to add fuel to the jflame of dis
quiet. There is no reason to believe, and we have, not been toW, 
that the “ Ju g a i ik f ’’ articles were communicated to the xead.eis- 
of “ Mvide Maiaram ” for any useful or proper purpose. The' 
oommunioation of seditious articles to another, and. possibly larger,, 
and certainly more educated, class of readers tended to increase 
and continue the mischief which had been checked by the criminal 
prosecution of the “ Jugantar” The dissemination of tempta
tion is not excusable on any principle with which we are con
versant.

The eighth contention is that the petitioner is imperfectly 
acquainted with the English language, and that he merely acted 
under orders. We shall consider this matter when we come to- 
the question of sentence.

Ninthly, it is argued that the petitioner merely suhscribed to 
the declaration required by the Printing Presses and’ Newspapers 
Act {X X V  of 1867), and that, in the absence of evidence to show
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tbat he was cognizaiit of what lie was printing and pu’blisHng, 
he cannot be liable for the publication oE the “ Bande M daram ” 
IH s  contention cannot prevail in view of the legal presumption 
embodied in section 7 of the Act, and in the absence of any evi
dence to the contrary. The learned counsel has called our atten
tion to the diversity of the provisions contained in Act X X V  of 
ISGT, and wo are disposed to agree with him that forty years ago 
it was never anticipated that a mere printer would be punished,, 
with the aid of the Act, for the publication of seditious matter. 
I t  is unfortunate that the person or persons really responsible for 
these seditious utterances remain undetected. But our duty is to 
apply the law. It may be observed that if, in consequence of 
the post of printer being found to be a daogerous or invidious 
one, the real authors of sedition are unable to get theii' wriimgs 
printed, the present law will indirectly succeed in checlsing 
seditions though it is evident that if the law cannot also reach the 
more guilty persons, it should be, and we have little doubt 
that it will be, amended.

Lastly, on the question of sentence, we pointed out to 
Mr. Ohaudhuri that section 124A provides the punishmeut of 
transportation for life or imprisonment for three years with fine. 
We agree with him that the petitioner should not be severely 
punished, but we cannot regard a sentence of three months’ impri
sonment as o"ther than lenient. To re luce it any further would 
destroy the responsibility and the salutary dread of punishment 
■which should be inculcated. The Eule is discharged.

1907

Apttbbi
E sish ki

Bosi

EM?ebo&

JRuk dmharged.
E, H , M.


