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Before Mr. Justice Caspersz and My, Justice Chitty.

APURBA KRISHNA BOSE
v,

EMPEROR.*

Sedition—Qovernment authority for prosecution—Syfficiency of anthority—
Complaint— Regularity of proceedings—COriminal Procedure Code (det ¥
of 1898) ss. 4(%), 196, 200—Presumption of regularity of cffictal acts—
Bridence det (I of 1872) 5. 114—Re-publication of seditious articles—
Penal Code (At XLV of 1860) ss. 1244, 499, Hweeption (4y—Frinter,
liability of—dct XXV of 1867, s. 7.

Orders under 5. 196 of the Criminal Procedure Code should he expressed with,
-sufficient particularity and with striet adherence to the language of the section.
But the real question in such cases is whether the prosecution was instituted
-under the authority of Government.

An order purported to accord sanction to prosecute the editor, wanager and
‘the printer of a newspapor under s. 124A of the Indian Penal Code without
specifying their names, and containing a misdeseription of the seditious article.
A police officer received it from the Commissioner of Police, and under his
directions applied for and obtained warrants from the Chief Presidency Magistrate
.against the accused. He was examined by the Magistrate, but not on oath, and his
deposition was not recorded. On the day of the trial the same police officer filed an
amended order under s. 196 of the Criminal Procedure Code correcting the error in
‘the name of the article in the previous orders:

Held, (i) thgt the prosecution was regularly instituted.

Queen-Bmpress v, Bal Gangadhar Tilok(l) xeferved to,

Kali Kinker Sett v, Nritya Gopal Roy(2) and Reg. v, Judd(B) distinguished.

(ii) that the order under s, 196 of the Criminal Procedure Code wasnot &
# complaint” within s, 4(k), but that the application of the police officer for
‘warrants in respeet of an offence under s, 1244 of the Indian Penal Code, coupled
with his oral allegations, though not made on oath nor recorded, smounted to a
% complaint.”

Queen- Bmpress v, Shan’ Lall(4) followed,

(iii) That the presumption nuder 8. 114 of the Kvidence Act supplind any
«missions either as to the method of the communication of the order to the

prosecuting officer, or in the order-sheet of the Magistrate.

{iv) That the article in question was incompatible with the continuance of the
Government established by law, and was seditions. It is the duty of every citizen

*® Crimina] Revision No. 1176 of 1907 against the oxder of.D. H. mngsf%d,

“Chief Presidency Magistrate of Calcubts, dated Sept. 28, 1907.

(1) (1897) 1. L. R. 22 Bom, 112, (3) (1888) 37 W. B. 143,
(2) (1904) 1. L. R. 32 Cale. 469, (4) (1887) 1T, B. 14 Cale. 707. |
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to support the Government established by law, and to expross with moderation any
disapprobation he may feel of its acts and measures.

{v) That the re-publication of seditions articles from another nowspaper,
one of which only was filed as an exhibit by the prosceution and used in the case
sgainst the editor of that paper on his trial for sedition, was not a report of the
procecdings of & Court of justice, and was not justifiable nnder the cirenmstancos.

(vi) That the presumption contained in s. 7 of Act XXV of 1867, in the ahsence
of evidence to the contravy, rendered the printer Hable for sediticus malters
published in his paper.

The petitioner was the printer of tho  Bunde Mataram,” a
daily newspaper published in Caleutta. Tlo was put on trial
before the Chief Presidency Magistrate, with the alleged editor
and the manager of the paper, for having published in the town
edition of the 27th Juns 1907 and tho dik edition of tho next day
an unsigned letter addressed to the oditor entitled “Polities for
Indians, ” the material portions of which were as follows :—

¢ Methinks the time is approaching when the world will refuse o beligve
that the some wmace of Englishmen were instrumontal in {he abolition of the
glave trade . . v uv oo Mr. Morley has said thah wo cannob work tlie machinery:
of cur Government for a week if England genevously walks out of our country.
While this supposition is not conceivablo, did it not striko Mr, Morley thut
if, instead of walking onf, ths English were by force dviven oui of India, the
Government will go on perhaps better than before, for the simple reason that
the exereise of power and organization necossary to drive oub so organized an
encmy will, in the struggle that would ensue, tosch us to manage our own affairs
sufficiently well? The CGrovornment is fast becoming a Government of the ovil
genii, “oppressive as the wmost oppressive form of barbavian despotism,” yet
strong with all the strength of organization and the sinews of war, if not with
&1l the strength of civilization, It was tho samo evil genil which o yoar ago
tried the trick of decoying school-boys as a warning to refrain from the practice
of boycott, It was the same evil genii who destroyed Hindu imagzes and ravished:
Hindu women at Jamalpnr and Mymonsingh to stvike torror into the hoasts of
those who advocated the use of country-made goods. It was the same evil ganii
who are now terrorizing the advocates engaged in defending the accused at
Rawalpindi.... The spectacle of a merchant sovereign is so demoralising, so.
opposed to all oriental notions of soveroignty, snd so subversive of justice, the
seales of which the sovereign is expscted to hold evenly botween the morchant
and the non-merchant, between the white and the black, that it is high time for-
the Indian Government «... to calmly look on the heavy exports of grain from
the country, exposing the children of the soil to an  eternsl state of ehronic
starvation. We have heard of the Mahomedan mandate of the sword or the
Koran. Perliaps some day the fiat will go out that British goods or the nword*
are the only two alternatives betweon which we have got to choose.
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The three accused were also charged with having re-produced
in the issue of the 26th July 1907 of the same paper the official
trapslations of certain seditious articles which had originally
appeared in the “ Juganiar.” This re-publication was headed
¢The Jugantar case. The articles on which action was taken.”
It appeared that translations of all the seditious articles which
had appeared in the “Jugautar”’ made by the Bengali Translator
to Covernment for the prosecution of the editor had been given
to the defence pleader, but the prosecution only elected to pro-
ceed on one of the articles which alone was exhibited in the case.

By a notification, dated the 3rd June 1907, which appeared
in the Gusstte of India of the 8th June 1907, ab p. 448, the
Viceroy-in-Council empowered Local Governments to institute
'proceedings for sedition, in consultation with their legal advisers,
in all cases where the law had been wilfully infringed.

On the 80th July 1907 two orders under s. 196 of the
Criminal Procedure Code were issued in these terms :—

“ The sanction of Government is hereby aeccorded to the prosecution, under
5.1244 of the I. P. C., of the editor of the “Bande Mataram > newspaper, for

publishing in the ddk edition of the 28th June a letter entitled ** India for the
Indlians  the confents of which are seditions,

B, A, Garr,
Ckief Secy. to the Govi, of Bengal.
“ The sangtion of Government is hereby nccorded to the prosecution, under
5 1244 of the I. P. 0, of the editor of the ** Bamde Motaram ™ for re-publishing
in his issue of the 26th July cerbain seditions articles that originally appeared
in the “ Jugantar,” and for one of which (the dispelling of fear) the editor of that
paper has been already prosecuted and convicted.
B. A, Garm,
Clief Secy. to the Govt. of Bengal”’

On the same day Superintendent Ellis, of the Detective
Department, applied to the Chief Presidency Magistrate for
& warrant against the alleged editor of the *Bande Mutaram,”

Arabindo Ghose, under the verbal directions of the Commissioner

of Polioe, in these ferms :—-

* Emperor v, Arabindo Ghose,
Tn the above eage I beg to apply for a warrant of siest against he accnsed .
s.boveﬁamed, charged under 8. 1244 of the Indian Pensl Code.
The 80th July 1907, ' .. M,B, Emms,
‘ Superintendent, 0, C. L D™
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On the 6th August sanctions were granted against the mansger
and 'the printer of the * Bande Mataram”™ in the same terms as
in the case of the editor, as set out above, and related to the same
publications, and Superintendent Ellis made an application to
the Chief Presidency Magistrate, on the 17th instent, against
them as follows : —

“ King-Emperor v, (1) Arsbindo Ghose, (2) Hemendro Prosad Bagehi, (3}
Apnrbo Kumar Bose.
Charges under 5. 124A of the Indian Penal Code.
(1) Printing and publishing inthe * Bande Mafaram” of 28th June lash
an article headed *“ India for the Indinns.”
(2) Printing and publishing in the “Bande Mataram” of 26th July
last certain seditions articles which originally appeaved in the
“ Jugantor,”
Prays for warrants of arrest against Nos. 2 and 3 on the above chargos.
Government sanctions enclosed.
(S4) M. B. Extxs,
Superintendent, €. C. I, D’

‘Warrants were granted against the three accused on the 80th
July and 17th Aungust, respectively, as applied for. It appears
that Superintendent Eilis was examined by the Magistrate on both
occasions, but not on oath, and his depositions wers not recorded.

The case against the accused was taken up on the 20th
August, when an amended Government sanction, dated the 23rd
instant, was filed by Superintendent Kllis; the previpus sanctions
of the 30th July and 6th August having misdescribed the article
as “India for Indians” instead of * Politics for Indians.” It was

as follows 1~

“ Government; of Bengal.

The sanction of Government is hereby accorded to the prosecution, under
a 1244 of the I P. C. of the editor, manager, printer and publisher of the

“ Bande Mataram,” newspaper, for the publication of an axticle entitled * Politica
for Indians” in the dd% edition of the 28th June, ued the corresponding town
edition,
Copy forwarded to the Commissioner of Police, Calemtts, for information
and guidance.
5. A, Garm,

Offy- Secy. to tha Govl, of Bengal.”
Bengal Government Camp, 75 ¥ o Bege

The 23rd August 1907,

The trial against the sccused then proceeded, and ended on
the 23rd Soptember in the acquittal of the editor and the
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manager, and the conviction of the petitioner who was sentenced
to three months’ rigorous imprisonment. He then moved the
High Court and obtained the present Rule, the grounds of
which are set forth in the judgment of the High Court.

Mr. A. N. Chaudhuri, (Babu Nagendra Kumar Bosc and Babu
HMonmotho Mukerjee with him), for the petitioner. The sanctions
under s. 196 of the Code are bad as being vague and indefinite:
Queen-Empress v. Bal Gangadhar Tilak(1). The name of the
authorized complainant should have been mentioned in it. Thers
is nothing to show that Superintendent Ellis had authority fo
complain: see Baperam Surma v. Gowri Nath Dutf(2). The
accused should have been named : Reg. v, Judd(3). Then sanction
was originally given in respect of the article entitled: * India
for Indians,” and not for “Politics for Indians,” which was
the subject of the charge. The sanction should have been signed
by the Lieutenant-Governor. There was no complaint by Fllis,
but only an application for a warrant. The order or sanction
under 5. 196 is not a complaint. There is nothing to show that
Superintendent Billis was examined as required by law, There is
no evidencs of his authority to complain: see Kali Kinkor Sett v.
Nritya Gopal Roy(4). These arguments apply to grounds
Nos. 1~3 of the Rule. As to the fourth ground, the bad
sanctions coubd not be validated afterwards. The next gromnd is
already covered by my arguwments. As to the sixth ground, the
article is not seditious, Then the re-publication is justified by
Exception (4) to s. 499 of the Penal Code. The last grounds are
that the printer was imperfectly acquainted with English, and
that he is not liable as & mere printer.

Mr. Bagram (instructed by Mr. Hume), for the Crown. The
order is not defective. Section 196 does mot contemplate a
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sanction 08 5. 195 does. The only question is whether the orders -

in the case amounted to a giving of authority to complain within
the terms of 8. 196. If the Couxt is satisfied that it was, nothing
more is required. The signature of the Licutenant-Governor is
not necessary, ner need the accused be named: see s. 195(4),

(1) (1897) I L. R. 22 Bom. 112, (3) (1898) 87 W. R. 148,
(2) (1892) I L. R. 20 Onlc. 474, 475, (4) (1904 L L. R. 32 Cule. 480, °
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and the definition of “complaint,” which shows thal it can be
brought even against an unknown person. The section does
not require the name of the complainant to be specified. The case
of Kuli Kinkar Sett v. Nvitya Gopal Roy(l) is distinguishable.
The application of Superintendent Iillis for warrants, eoupled
with his oral allegations and the orders of Goverument, constitute
a oomplaint: Queen-Eumpress v. Sham Lall(2), Jogendra Nath
Moakerjee v, Emperor'3). The mere fact of the examination of
the complainant not being recorded, does not show that there wag
no examination, The omigsion to examine the complainant is only
an irregularity : Queen-Empress v. Monu(4). The deseription in
the fixst orders of the seditious article as ¢ Indin for Indians” @id
not prejudice the accused, as he know which article was meant.
The siguature of the Chief Secretary to the Government of
Bengal raises o presumption that the authority of the Licutenant-
Governor was given: see 8, 114 of the Hvidenco Act. The
gection does not require the authority to be in wriling or in any
particular form, or fo be signed by any particular porson or to e
addressed to any particular complainant; nor does it require a
description of the seditions arficle. As te the ve-productions
from the Jugantar, s. 499 of the Indian Penal Code relates to
defamation, but not to sedition. Section 7 of Aet XXV of 1867
makes the printer prima fucie liable for everylhing in the paper.
o has nob discharged the onus imposed on him wnder the seetion.

Caserrsz axp Omrrry, JJ. This is a Rule calling on tho
Ohief Presidency Magistrate, Caloutta, to show cause wlhy the
conviction and sentence passed on the petitioner should not he
set aside. Thelearned Judges who granted the Dule did not
vestrict its operation in any way. 'We are, thereforo, in o position
to deal with all the grounds upon which the petitioner based Lis
application; and, in view hboth of the importance aud the conmec-
tion, -one with auother, of the questions raised foy onr considerae
tion, the course adopted has heen the most convenient one,

(1) (1904) L. L, R. 82 Cale. 469, (3) (1908) L L. R. 33 Cyle, 1,
(2) (1887) L L. R. 14 Cals. 707, 716, (4) (1988) L L. k. 11 Mad. 443,
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The petitioner, Apurha Krishna Bose, was the printer of a daily
newspaper called the “Busde Mafaram® published in Caleutta,
and he was recorded as such under the provisions of the rinting
Presses and Newspapers Act (XXVof 1867). He was arrested
on & warrant issued by the Chief Presidency Magistrate on the
allegation that he had commifted the offence of sedition
punishable by section 124A of the Indian Penal Code. The
following paragraphs of the application recite the facts which
are not in controversy i

% That your petitioner was put upon his trial before the Chief
Presidency Magistrate of Caleutta, along with the alleged editor
and the manager of the paper, for having published in the
town edition of the 27th June 1907, and the corresponding difk
edition, of the “Baude Malaram”™ a letter headed  Politics for
Indians,” and a copy of the official Translator’s translation of the
articles for which the editor of the “ Juganier,” a weekly paper,
had been found guilty of sedition and convicted under section
I24A.

“That at the trial three notes purporiing to be signed by the
‘Chief Secretary to the Government of Bengal were put in, so far
a8 regards your petitioner, as the sanction for his prosecution,
True copies of these are herewith attached and marked A, B and C.

“That evidence was gone into, and eventually, on the 23rd
September 1907, the learned Chief Presidency Magistrate deli-
vered his judgment acquitting the alleged editor and manager,
hub convicting your petitioner under section 124A of the Indian
Penal Code and sentencing him to undergo rigerous imprison-
ment for three months,”

The further particulars, so fsr as they need be mentioned, and
a8 wo gather them from the record, are these. The earlier sane-
tions of the Government of Bengal, bearing date the 6th Angust
1907, were filed in the Couxt of the Chief Presidency Magistrate
-on the 17th idem by Superintendent Ellis, of the Detective Depart-
ment, who applied for & warrant of arvest against the printer,
by name Apurba Krishna Bose, of the “Bande Hetaram,” on a

 two-fold charge of sedition, namely, for printing an article headed

“India for the Indians,” and for re-printing cerfain seditious

articles which originally appeared in another newspaper called
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the ¢ Jugantar,” and in respect of one of which articles the editor
of the “ Jugantar” had been already convicted. In pursuance of
the warrant issued the petitioner was arrosted on the 2!51‘; August,
and the trial began on the 26th. The accused were charged on
the 4th September, and the petitioner was convioted on the 23rd.
Meanwhile, on the 26th August, the deseription of the articlo
“India for the Indians” had been corrected to “Tolitics for
Indians,” by means of a third sanction of the Government of
Bengal fled on that date. All the sanctions were forwarded
through the Commissioner of Police, Caloutta, for whose *infor-
wation and guidance ”’ they were sent by Mr. E. A. Gait, Officia-
ting Chief Secretary to the Government of Bengal, the officer
who hed signed the sanctions, The wording of these three sane-
tions is :~“The sanotion of Grovernment is hereby accorded to
the prosecution under section 124A. of the Indian Penal Codo of
the . .. . Printer. . .. . of the “ Bands Muturam’ newspaper,”
and so forth, No name was inserted in any of the sanctions,
but this omission was supplied by Superintendent Ellis on his
application for warrants dated the 17th August. In his deposition,
given on the 26th August, Superintendent Ellis said :—* This,
shown to me, is the body warrant for the arrest of the avoused
Apurba. On the 18th August, I endorsed it for execution to-
Inspector Lahiri. Applications for both these warrants were
made sfter receipt of sanction, and on or about the :7th August.”
The Superintendent had previously said that he had received the
sanctions signed by the Chief Secretary to the (overnment
of Bengal. He also stafed in cross-examination :—*1 am in
charge of this case. I am acting under the directions of the Com~
missioner of Police. I received verbal instructions from the
Commissioner of Police, but no written instructions. I obtained
a body warrant. The application for warrant coutained no
statements, nor did I make any verbal statement on oath. I
proceeded against Apurba on the bas's of the declaration made
by him. I kuew of that declaration when I applied for the
werrant. I believe, however, that there was some additional
evidence, known to the Police.”

On these facts, the learned counsel for the petitioger hag
advenced ten contentions, with which we shall deal seriutim.
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Tt is fixst urged that the trial of the potitioner was whally bad,
as there was no proper sanction for his prosecution as required by
section 196 of the Oriminal Procedure Code.

Seetion 196 of the Code enacts that “no Court shall take
cognizance of any offence punishable under Chapter VI of the
Indian Penal Code (except section 127), or punishable under
seotion 108A, or section 153A, or section 204A, or section
505 of the same Code, unless upon complaint made by order of,
or under authority from,the Govercor-General in Council, the
Local Government, or some officer empowered by the Governor-
General in Council in this behalf. ” The section does not use the
word sanction. It contemplates a complaint made by order of, or
under authority from, the Local Grovernment, ‘Lhe Code differen-
tiates between sanctions and ecomplaiats, as, for exainple, in section
195. The so-called sanctions signed by Mr. Gait were nof
expressed in exach language, but we do not think that the prosecu-
tion of the petitioner was bad for want of proper sanction, He
was duly proceeded agaiust, if the provisions of section 196 were
substantially complied with,

The section was coustrued by the Bombay High Court in
Queen-Empress v. Bal Gungadhar Tiluk (1). In that case the
sanction, to use the convenient word, was expressed in general
terms, and did not even specify the seditious articles. Nevertheless,
the Court heldsthat “ the effect of no such specification being made
is to give him (complainant) the widest latitude in solecting the
matter to be complained of.” We entirely agres with Strachey,

J., thet orders under section 196 should be expressed with
sufficient particularity and, we may add, with striet adherence
to the langusge of the section. But the real questionin such a
case is whether the prosecution was istituted under the authority
of Government, To quote the judgment of the Full Bench,
“There is 1o special mods laid down in the Code whereby the
order or sanction of Government is to be conveyed to the officer
who puts the law in motion, In this case the prosecution was
conducted by the Government solicitor. It was instituted by the
Oriental tranclator to Government, and he produced the written

(1) (1897).1. L. R. 22 Bow. 113, |
‘ | " "

149

1907

fomned
ArPURBA
Rpigava
Bose
Ve
ENPEROR



150

1907
Ryt
AYURBA
Erisgna
Bosg
v.
ExPEROR.

CALCUTTA SERIES. [ VOL. XXXV

¥4

oxder of Government to institute the ecomplaint.” “The prosecu-
tion of the petitioner was, mutatis mutandis, even more regular
than the prosecution of Tilak.

But the learned counsel has called our attention fo a decision
of Pratt and Hondley JJ., in the case of Kuli Hinkar Sett v,
Nritya Gopal Roy (1), where a Division Bench of this Cowt ruled
that a Presidency Magistrate is not excused by scetion 200, clause
(t), of the Criminal Procedure Codo, from the neccssily of placing
on record the ncvessary evidence of the actmal eomplainant's
authority as delegated by the person to whom sanction was actually
granted to prosecute certain persons under soction 193 of the
Indian Ponal Cods. We think that case is cleazly distinguishable
from the present, because in the absence of proof vf delegation the
actual eomplainant had no locus seundi, and his complaint might
have been negatived by the real complainant coming forward wnd
exezcising his own disoretion not to procoed in the matber. No
such considerations can affect the presunt case, Wo may notice
in this connection the uglish case of L-gina v. Judd (2). Tho
learned epunsel has argued, on the authority of the observations
of Lord Colerdge, C.J., that the petitioner’s name should have
been mentioned and specified by Governmant, aud that the flaf; or
order, or sanction initiatlug his proseoubion heing defcetive, in
that it merely deseribed him as the printer of the * Bande
Hutaram,” the convietion of the putitionsr shoukl bo quashed,
We think it sufficient to say that Regine v. Judd(2) proceeded on
& construction of the English Newspaper Litel Act, and thut the
law we administer in this country is contained in tho Code of
Oriminal Procedure. 'We Lave to construe section 106 of thal
Code, the terms of which ave very dilferwnt from the English
Statute. The petitioner here was indicated from the first. 1lis
name was suppliecd when it was requived, de., at tho commence-
ment of the Police Court proceedings.

The next contention is thal the sanctions or notes by
Mzr. Grait were not really “complaints” within tho meaning of
section 4(h) of the Code. With this we entirely agree. The
sanctions were the order or authority by which the prosecution

(1) (1504) L. L. &, 32 Cale. 469, (2) (1888) 37 W. R, 148,
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was started. The complaint, if any, was made by Superintendent
Ellis, The definition of “complaint” is *“the allegation made
orally or in writing fo a Magistrate, with view to his taking
action,” Now, the petitioner himself has admitted in the second
paragraph of his application that he was arvested “on the
allegation that he had committed an offence under section 124A.,
L P. 0 The facts which we have recited in the eaxlier part of
this judgment can bear no other construotion {han that Superin-
tendent Bllis made oral allegntions against the petitioner., It
was not necessary that those allegations should be on oath,
or that they should tereduced to wiiting, We desire to aflirm
the rale laid down in Queen-Empress v. Sham Luall(1) where
an application by a complainant to have his witnesses summoned
and the case tried was regarded as a “complaint.” The same
rule hay been followed in later decisions of this Court, We,
therefors, think that the applieation of Superintendent Illis,
coupled with his oral allegations, through the latter were not on
oath, wor reduced to writing, amounted to a “cowplaint ™ within
the meaning of seoticn 196.

It was argued that because there 13 no record of Superintendent
Yllis’ examination, he must b tuken to have net been examined,
It is, however, clear, from the procesdings end Superintendent
Ellis’ subsequent examination in .Court, that he was exsmined
by the Magistrate ab the time that he applied for the warrant,
though that examination was not upon oath.

in this connection we should. notico a subsidiary argument
of the learued Counsel. o urges thet the sanction of Govern-
ment was sanction given in the abstract which, to use the words
of Pigot and Hill, JT, in Baperam Surmav. Gowrd Nuth Dutt(2),
“may float aboub the world Jike a bit of thistledown until i
comes in contact with some possible prosecutor.” But can it be
said that Mr. Gait dispersed these sanctions in empty air, and thag
Buperintendent Kllis intercopted them and used them for pro-
seouting the printer of the * Bunde Maturam”? Can it be said
that the Commissioner of Police and the Standing Counselto the
Government of Indha abetted a0 UNWALT mutable aud illegal aetmn

@ (1837) LL R 14 Cals. Y07, ® (1592) 1: L, R, 20 Cule, 4745
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on the part of Superiutendent Ellis? We think not. It must
be presumed that all official acts have been regularly performed,
and the presumption of section 114 of the Indian Evidence Aot
amply supplies any omission, either as to the method of communi-
cation of the sanction to Superintendent ;Ellis, or in the order
sheet of the Chief Presidency Magistrate, Moreover, the facts
stated by the petitioner in his own application clearly indicate
that he was put upon his trial in consequence of the sanctions
granted by Government.

There is another subsidiary contention on this part of the cases
and that is that the Lieutenant-Governor should have personaly
igned the sanctions under section 196. The contention appears-
to us puerile. Although the expression “ Local Government”
means the Lieutenant-Governor, the Head of the Excoutive
Governmenl must necessarily, and ordinarily does, act and
communicate his orders through his accredited and gazetted
officers.

1t is contended, thirdly, that even if Mr. Gait’s notes or
sanctions be held to he “ complaints,” the Magistrate should have
examined the cowplainant (Mr. Gait or Superintendent Hllis)
as required by law, before issuing proc.ss against the petitioner.
The argument must fail by reason of the observations we have
ahready made. We do not regard these sanctions as * complaints;”
they merely authorized Superintendent Ellis tomake the com=
plaint which we have found that he did make.

The fourth contention is that Exhibits 3 and 4 were wrongly
considered to be supplementary complaints, and that the-
petitioner could not be properly tried on them sfler they had
been placed hefore the Comrt. This contention refers to the
correction of the mame of the article headed * Politics for
Indians” The first citation of the article, viz, “India for the-
Indians,” was merely g misdescription. There was no guch article-
iz the “ Bande Mataram” of the date indicated, but there was an
artie, or letter, headed “Politics for Indians” and the trial
commenced, proceeded, and ended in respect of that article..
The petitioner was in no way prejudiced, ss he knew what case:
he had to meet. The defect, if any, is cured by the provisions:

-of section 537 of the Criminal Procedurs Code.
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The next ground taken is that the Magistrate acted illegally
in proceeding with the trial of the petitioner when le found
that there was no euthority for proceeding with the trial. As
to this, we do not desire to add anything to what we have
already said, because, in our opinion, there was no real irregu-
larity depriving the Chief Presidency Magistrate of his jurisdies
tion over the petitioner,

We pass now to a consideration of the sixth plea that the
article “Politics for Indians™ is not in any way seditious. We
have read that article with attention and, we may say, with
indulgence, and we find it impossible to regard it otherwise than
as seditious, The definition of sedition given in section 124A
of the Indian Penal Code contemplates hafred or contempé or
disaffection towards Tlis Majesty or the Government established
by law in British India, and this apart from any infention of
the offender. The article is in the form of an wvsigned letter,
but it does not appear in the correspondence columns, There is
no headiug or foot-note that the editor does not accept responsi-
bility for the opinions expressed in the letter. The comments in
the letter are incompatible with the continuanes of the Govern-
ment established by law. Reading the article, as we have read it,
for the first time, we think the comments on the slave frade, the
evil genii, and the alternatives of British goods or the sword,
and the reference to His Majesty, the King-Emperor, and the
tone, generally, of the production, are not within the Explana~
tions to section 124A. Such writings are caloulated to bring
the Government into hatred and contempt. It may be said that
these are words of emotional exaggeration. It may be said
that “Politics for Indians” was based on imperfect telegraphie
intelligence. But the duty of every citizen is to support the
Government established by law, and to express with modera-
tion any disspprobation he may feel of the acts and measures
of that Government. If the article were near the line demar-
~oating legitimate comment from seditious utterance, we might
fecl disposed to give the petitioner the benefif of the doubt ‘but
in our opinion no such reasonable doubt exists.

© The seventh contention refers to the re- prmtmg of the. oﬁimal |

{ranslations of the “Jugantar® articles, and it is ‘urged the
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re-publication was one made bond fide of the proceedings of a Court
of Justice. The protection afforded by the fourth Exeeption to
section 499 of the Indian Penal Code is invoked. That Exception
provides that it is not defamation to publish a substantially true
report of the proceedings of a Court of Justice. Dut did the
“ Jugantar® articles form part of the proceedings of a Qourt of
Justico? They did not. The convietion for sedition in the
“ Jugantar® case was based on one article only. The prosecution
intended. to rely in support of their ease upon other articles pub-
lished in that paper. These other articles were translated and
communicated to the accused for lLis sole bemefit. Thoy wers,
however, never used, and were never brought upon, or formed
part of the record in the “ Jugantar” case. There was, therefore,
no exouse for the wholesale publication in the “Bande Mataram”
of these translations, and the hesl-note is inaccurate and misleading,
The publicaticn cannot, therefors, be justified on the ground put
forwaxd by the petitioner, It was not, indeed ib could mnot be,
contended that these articles were not seditious. In a question of
this kind we have-to take into consideration the state of the con-
try and the object with which the re-publication was made, It is
admitted that the country was at the time in a state of unrest.
That being so, it was mischievous to add fuel to the flame of dis-
quiet. There is no reason to believe, and we have not been told,
that, the ¢ Jugantar*’ articles were communicated to the readers
of ¢ Bunde Mataram” for any useful or proper purpose. The
communication of seditious articles to another, and possibly larger,
and certainly more educated, class of readers tended to increase
and continue the mischief which had been checked by the eriminal
prozecution of the “Juganiar” The dissemination of tempta-
tion is not excusable on any principle with which we are con-
versant,

The eighth contention is that the petitioner is imperfectly
acquainted with the English language, and that he merely acted
under orders. 'We shall consider this matter when we come to
the question of sentence.

Ninthly, it is argued that the petitioner merely subsombed to
the declaration required by the Printing Presses and' Newspapers
Act (XXV of 1867), and that, in the absence of evidence to show
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that he was cognizant of what he was printing and publishing,
he cannot be liable for the publication of the “ Bande Mataram.”
L his contention cannot prevail in view of the legal presumption
embodied in section 7 of the Act, and in the absence of any evi-
dence to the contrary. The learned eounsel has called our atten-
tion to the diversity of the provisions contained in Act XXV of
1867, and wo are disposed to agree with him that forty years ago
it was never anticipated that & mere printer would bs punished,
with the aid of the Act, for the publication of seditious matter.
It is unfortunate that the person or persons really responsible for
these seditious utterances remain undetected. But our duty is fo
apply the law., It may be observed that if, in consequence of
the post of printer being found to be a dangerous or invidious
one, the real suthors of sedition are unable to get their writings
printed, the present law will indivectly succeed in checking
sedition, though it is evident that if the Jaw cannot also reach the
more guilty persoms, it should be, and we have little doubt
that it will be, amended.

Lastly, on the question of sentence, we pointed out to.

Mr. Chaudhuri that section 124A. provides the punishment of
trangportation for life or imprisonment for three years with fie,
We agree with him that the petitioner should not be severely
‘ punished, but we cannot regard a sentence of three months’ impri-
gonment as other than lenient, To reluce it any further would
destroy the responsibility and the salutary dread of punishment
which should bhe inouleated. The Rule iz discharged.

Rule discharged,
E‘ Hl M.
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