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CIVIL RULE.

Bofore the Hon'ble Mr. R. F. Rompiui, dcting Chief Justiee, and
Ay, Justice Sharfuddin.

KANTO RAM DAS
v

GOBARDHAN DAR*

DProsecution, order for— Criminal Procedure Code (det ¥V of 1898) s. 476—
Indinn Penal Code, (det XLV of 1860) ss. 210, 198, 119 end 114~ Cog-
niigance in the eourse of @ judicial proceeding—Jurisdiction —dJudicial pro-
eceedings —Eaecution proceedings.

The powers conferrad by section 476 of the Criminal Procedure Code can only
be exercised if the offences in respaet of which a prosecution is ordered have come
to the cognizance of the 'Court in & judicial proceeding,

Execution proceedings subsequent to the trial of a suit are not judicial pro-
ceedings,

Hara Charan Mookrjee vo Bmperor(L), followed. Begu Singh v. Emperor(s),
Dlaramdas Kamar v. Sagore Santra(8), and Bmperor v. Mollz Fuzle Karim(4),
referred to.

Kanro Ranr Dag and Sarada Charan Das obtained a decree
for rent on the 1st February 1906 against one Gobardhan Das.
The decretal amount was paid by Gobardhan through his pleader
and a petition certifying full satisfaction was filed in Qourt, Not-
withstanding this, the decres holders applied for execution of their
abovemeutioned rent decree and attached the judgment-debtor’s
lands—all these proceedings taking place bhefore Babu Amrita Nath
Mitter, the Munsif of Maulvi Bazar. The land was sold and the
sale coufirmed by his successor in office. The Sheristadar of the
Court bringing these facts to the notice of the Munsif, he held an
enquiry and issued notices to the parties. Babu Amrita Nath
Mitter then came back to the station and on the 17th June 1907

passed an order under s. 476 Oriminal Procedure Code direoting .
that Kanta Ram Des and Krishna Charan Das chould be tried

% Civil Rule No, 2848 of 1907,
(1) (1905) 1. L. R, 52 Cal. 367. (3) (1906) 11 C, W, N. 118,
(2) (1907) L L. R. 84 Cal, 651, (4) (1905) 1. L, R, 83 Cal. 198,
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by the Subdivisional Magistrate, the former for offencos under
sections 198 and 210 of the Indian Penal Code and the latter fox
offences under sections 238, 3¢ and 393 or “under any other
section of the Indian Penal Code that mght be found applicable.”

Against the aforesaid order of the Munsif, dated the 17th
June 1907, the present petitioner moved the High Court and
obtained thiz Rule,

Babu Atulya Charan Bose, for the petitioner,
The Senior Government Pleader (Babu Ram Charan Mitler),
for the opposite party.

Ramring, A.CJ., anxo Siarrvoniy, . This is o Lule, calling
upon the Munsif of Maulvi Bazar, Sylhot, and the opposite party
Gobardhan Das, to show caunse why the order of the Munsif dated
the 17th June 1907, should not be set aside as being illegal.

The order of the Munsil dated the 17th June 1807, is one
passed under section 476 Criminal Prucedure Codo directing that
the petitioners, Kanto Ram Das and Krishna Charan Das, should
be tried by the Sub-Divisional Magistrate, the former for offences
under sections 193 and 210 Penal Code, and the Latter for offences
under section £, 219 and }2 ““or under any other section of
the Indian Penal Code that might be found applicabla” The
Munsif, Babu Amrite Nath Mitter, who passed this order, before
making it, enquired most carefully into the faots of the case.
They ave as follows,

The petitioner Kanto Ram Das and his nephew Sarada
Charan Das, obtained a decree for rent on the 1st February 1906
against the opposite party Gobardhan Das.  The deeretal wmount
wes paid by the pleader of the julgment-debtor on the 14th
February 1906, and a petition certifying full selisfaction was

fled in Cowt, Notwithstanding this, the decrco holders, that

is the petitiopers Kanto Ram Das and Sarada Charan Das,
applied for execution of their abovementioncl deecree om the 2Uth
November 1906 and attached the judgment-debtor’s laud. The
land was sold in exeeution of the decres, and purchased by the
decree holders for Rs. 20. The sale was confirmed on the 9th
April 1907, Tt may here be mentioned that all the proceedings
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above referred tw. except the sale and coufirmation of sals fook
place before Babu Amrita Nath Mitter. But Babu Amrita Nath
Mitter was transferred in December 1906, and the sale was held
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and the order confirming the sale, was passed Dby his successor, Gom;;'umq

Babu P. N. Roy Chowdhry. Then the acting sheristadar noticed
that the decree in execution of which the sale had taken place,
had alveady been satisfied. He brought this to the notice of
Babu P. N. Roy Chowdhry on the 1st May 1907. Babu P. N.
Roy Chowdhry held an informal enquiry and issued notices to
the parties. He called on Kanto Ram, Sarada Chavan, and the
2nd petitioner before us, Krishna Charan Das, the son of Kanto
Ram, to show cause why they should not be prosecuted, the first
two for offences under section 210 and the third for aiding and
abstting them., Babu Amita Nath Mitter then returned to
Maulvi Bazar and Babu P. N, Roy Chowdhry was transferred.

No cause was shown by any party. Babu Amrita Nath
Mitter then on the 17th June last passed the order complained of.

As has been said, Babn Amrita Nath Mitter made a full
enquiry into the facts. He discharged Sarada Charan Das who
is a minor, e came to the conclusion that the principal offender
was Krishna Charan Das who had intentionally caused the
decree to be executed for the second time, well knowing that it
had already been satisfied. He points out that Krishna Charan
Das purposely avoided going to the pleader formerly employed
by him, who bad received the money, and that he engaged a new
pleader to execule the decree for the second time. The defence
is that the execution of the deeree was applied for by mistake
and that it was another decree against the same judgment-debtor
of which execution should have been applied for, but the Mnnut
has dishelieved this defence,

The grounds on which the Rule is supported ave (i) thek
according to the ruling of this Court in Hura Charan Monk:rjee v,
Emperor(1), Babu Amrita Nath Mitter had no jurisdietion to
-order the prosecution of the petitioners, as the offences alleged

to have been committed by them did not come to his cognizance
in the courss of a judieial proceeding; (ii) that under the ruling.
~ of this Court in Begu Singl v. Emperor(2), it is - only the officer.

(1) (1505) L. L. R, 82 Cale. 867. . (2) (1907 L L R, 340@. 551,

Das,
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befors whom the offences are committed thal can order a pro-
seoution under section 476, and such power is exercisable only st
or immediately after the conclusion of the trial in which the
offences are alleged to have been committed; (i) that the
Munsif observes that the petitioner Kanto IRam Dasis an old man
and that it is his son, Krishna Charan, who looks after cases in
which he iy concerned. Hence, against Kanto Rem it is said the
order of the Mumsif is wrong on the merits.

As regards this third plea, we would only remark that the
terms of the Rule preclude our entering into the wmerits of the
case. The Rule is to show cause why the Munsif’s order should
not be set aside as being illegal.

Babu Ram Charan Mitter, who appears to oppose the rule,
contends that the ease is distinguishable from that of Begu Singh v.
Emperor(1), that the accused are charged, ter alia, with an offence
under sections 193 and 119 read with section 114 Fenal Cods,
fe., for making and abetting the making of a false verification
to the application for exeoution, and that for a prosecution
for guoh offences the sanction of the Court, not of the officer,
before whom the offences were committed is required: Diaramdus
Kamar v. Sagore Santra(2), Emperor v. Mol Fusla Karin(3).
This may be, but according to the views of the majority of the
Judges who decided Begu Singh v. Emperor(l) the summary
power conforred by section 476 is exercisable only at or
immediately after the conclusion of the trial in which the offence
was committed.

The Munsif, Babu Amrits Nath Mitter, supports Lis order
by referring usto the views of Mr. Justice Geidt in Hegu Singh
¥, Emperor(1).  But Mr. Justice Gueidt’s opinion was not that of
the majority of the Judges who formed the Full Bench. How.
ever that may be, Babu Ram Charan Mitter admits that the
doecision of this Court in Hare Charan Mookerjer v. Emperor(4),
is a diffioulty in his way. That case decides that the powers
conferred by section 476 can only be exercised if the offences, in
respoct of which a prosecution is ordered, have come to the cogni-
gance of the Courtin a judicial proceeding. That cace further

(1) {1907) L. L. B. 34 Cule. 551 (8) (1905) L L. B, 33 Cule. 198,
(2) (1006) 11.C. W. N, 119, (4) (1905) L. L. R. 82 Cale. 367.
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Inys down that execution proceedings subsequent to the trial of a
suit are not judicial proceedings. On this ruling, it must be
held that the Muonsif, Babu A. N. Mitter, had no jurisdiction to
order the prosecution of the accused under section 476, and on
this ground the Rule must be made absolute.

This result is to be regretted ; for there appears every reason
to beliove that the processes of the Civil Court have in this
instance been abused, and that offences against justice have been
committed. No doubt the judgment-debtor, Gobardhan Das
can institute a prosecution, but he is not likely to do ro, for the
Munsif says that he now appears to have been gained over by the
cther side,

We make the Rule absolute and set aside the order of the
Munsif referred to, dated 17th June 1907,

Rude absohute.
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