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CRIMINAL REVISION.

—

Before My, Justice Mitra ond Mr. Justice Flatcher.

BATLAJIT SINGH 1907
e
(L Aug, 21,

BHOJU GHOSE.*

Fishery—Dispute velating lo & fishery—Whether proceedings should be wnder
8, 107 or 3. 145, Criminal Procedure Code (det V of 1898),

Where there is a bond fide dispute relating toa fishery right, the proper course
for the Magistrate to adopt is t0 proceed under s. 145 of the Criminal Procedure
Code, and not under s, 107, The words in & 145 are mandatory, while the language
of 8, 107 is discretionary,

Dolegobind Chowdhry v. Dhanu Khan(l) followed.

Uron the receipt of a polics report praying for proceedings
under s, 145 of the Criminal Procedure Code to be drawn up
against Bhoju Ghose and others, the fivat party, and Balajit Singh
and others, second party, on account of a dispute relating to the
possession of a jalkar, the Sub-divisional Officer of Madhepura
referred the case, by an order dated 15th January 1907, to the
District Magistrate of Bhagalpore recommending proceedings
under 8. 107 of the Code, The District Magistrate, by his order
of the 30th January, directed procesdings under 8. 107 againgt
the second party. This party in their written statement sub-
mitted that they were not going to commit a breach of the peace,
and that the dispute being as to a jalkar, proceedings under
8, 145 and not 5. 107 should be drawxn up.

On the 20th May 1907, the Deputy Magistrate passed an
order direching the petitioners to execute a bond to keep the peace
for one year in the amount of Rs. 200, with two sureties in half
the amount each, The petitioners then moyed the Distriot
Magistrate of Bhagalpore against the order binding them -down,

* Criminal Revision No, 890 of 1907, sgainst the order of F. F. Lyall, sttné’t
Magistrate of Bhagalpore, dated June 29, 1907, afirming the order of Banku
Behart Sirg, Deputy Magistrate of Bhagalpore, dated May 20,1907,

(1) (1897) L. L. R. 25 Cule. 659.
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1907 but he refused to interfere; whereupon they moved the High
Bammyn  Court and obtained the present Rule.
BINGT

Bon Mr. Cusperss (Babu Joygopal Glose with him), for the first
Gmosz,  party. The Magistrate has a diseretion to proceed eithor under
8 107 or s. 145: see Sheoraj Roy v. Chaster Roy(l), and In the
matter of Elram Singh(2).
Mr. Hug (Babu Sarat Kumar Mitre with him), for the peti-
tioners, relied on Dolegobind Chowdhry v. Dhanu Khen(3), Bejoy
Singha Neogi v. Empress(4), Bidhu DBhusan Chatterji v, Annoda
Claurn Kanangui(5).
[Furronsr J. referred to Ring- Emperor v. Basiruddin Moliuh(6).]

Mirna a¥p Frercmer JJ. The dispute in this case
coneerns water and the word * water” includes fisheries. The
polics recommended in their report that a proceeding wunder
gection 145 of the Code of Criminal Procedure should be drawn
up between the parties; but the Deputy Magistrate thought other-
wise, and he drew up a proceeding, under the directions of the
District Magistrate, under seotion 107 of the Code. The resulf
has been that the petitioner, the second party, has been bound
down to keep the peace for ono year.

It is clear from the judgment of the Deputy Magistrate as
woll as that of the Distriet Magistrate that the dispute in this
case is a bond fide one relating to a fishery right, and a large
number of documents has been put in on either side to prove the
rights of the respective parties and the right to possossion to each.
In the ease of Dolegobind Chowdhry v, Dhanu Khan(3), which is a
case very similar to the present one, the learned Judges directed
that the order under section 107 of the Code of Criminal Procedure,
binding down one of the parties, should be sob aside, and they
expressed their opinion that a proceeding under section 145 of the
Code of Criminal Procedure was the proper proceding. Looking
to the words used in seetion 107 and in section 143, we have

(1) (1905) LL. R. 52 Calc, 966, (4) (1899) 3 C. W. N. 463,
(2) (1899) 3 C. W. N. 297, (5) (190%) 6 C. W, N, 863,
(8) (1897) L L, B. 26 Calc, 559,  (6) (1908) 7 C. W. N, 745,
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no doubt that 61%e proper course for the Magistrate in a case

1t

1907

like this was to proceed under section 145 of the Code. The p,7rvr

words 'in section 145 sre wmandatory. That section says—
“ Whenever & Magistrate of the Distriet . . . .is satisfied,
from o police report or other information, that a dispute likely
to cause a breach of the peace exists concerning any land
or water , . . . he &hall make an order in writing,” eto,,
.ote, Section 107 contains words which are discretionary; the
Magistrate may institute proceedings hinding down either of the
parties,

‘We are of opinion that this is & case which comes within the
rule laid down in the case of Dolegobind Chowdlry v. Dhanu
. Khan(1) referred to above. We accordingly make the Rule abso-
lute, and direct that the order of the Deputy Magistrate binding
-down the petitioner under section 107 of the Code be set aside. It
would be competent to the Magistrate, if he thinks it necessary,
‘that is to say, if there is still likelihood of » breach of the peace,
¢o draw up a proceeding under section 145 of the CUode.

Rule absalute,
(1) (1897) L L. R. 25 Cale. 659,
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