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Before Mr. Juslice Holmwood and My, Justioe Sharfuddis.

MAN GOBINDA CHOWDHURI
o

SHASHINDRA CHANDRA CIOWDIIURL*

Commisgion—Buvidence—Lvidence taken on commission on bekhalf of the defendsnt
—Right of the plaintyf to refer to such evidence—Civil Procedure Code
(4ot ZIV of 1882) as. 389, 390-—Practice.

Regard being had to the provisions of ss. 389 and 390 of the Code of Civil
Procedure (Act XIV of 1882) as also to the practice of the mofumsil Courts, the
doposition of a purdansskin lady teken on comminsion, although not tendered by
the party on whose behlf it was taken, is yeb admissible in evidence nnd can be
referred to by the other side ns a part of the record of the case.

Kusum Kumari Roy v. Salya Ranfan Das(1) and Hemante Kumari v. Banke
Behari Sikdar(2) distinguished,

Nistarini Dasses v, Nundo Lall Bose(8) and Dwerks Nath Dutt v, Gungs
Dagi(4) veforred to.

SrooNp ArpeaL by the plaintiffs, Man Gobinda Chowdhuri
and others,

This appeal arose out of an action brought by the-plaintifis to
recover possession of certain immovable property after establishe
ment of their title thereto. The allegation of the plaintiffs was
that the land in dispute had formerly belonged to four brothors,
tiz.,, Ram (ati, Shiva Gati, Uday Nath and Guru Dayal ; thet the
8-anna share of Shiva Gati and Guru Dayal was wold st an
auction and purchased by the plaintift's father ; that the remaining
8.anna share was subsequently purchased by their futher from
the sons of Ram Gati and Uday Nath, and thus their father
became the proprietor of the entire 16-anna shars of the property

® Appeal from Appellate Decros, No. 71 of 1906, agninst the decroo of Dslit
Rumar Bose, Subordinate Judge of Sylhet, dated Swpt. 28, 1905, modifying
the deeree of Mohar Lal De, Munsif of Habigunj, dated Dec, 12, 1904,

(1) (1903) L. 1. R. 80 Cale. 999. {8) (1899) L L. R, 28 Cale. 591,
(2) (1906) 9 C. W, X. 794, (4) 11672) 8 B. L B, App. 102,
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and was in poséeesion of the same eince then; that the defendant
No. L in collusion with other defendants dispossessed them of &
portion. of the property on the allegation that he had purchased
it from one Nrityamoyee, the widow of Guru Dayal; and hence
the suit.
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The main contention of defendant No. I was that the plsintiffs Cuowvaves.

had acyuired only 14-anna sbare in the disputed property, snd
that the remaining two annas belonged to him; he further
contended that the original proprietor, Ram Konai aiius Sachin
Ram, bad a brother named Gopi Ram, and the disputed property
belonged to both of them in equal chares. Gopi Ram died
childless and left his brother’s sons, Guru Dayal and Shiva Gatis
as his heirs; Uday Nath, Ram Geli and the wife of Gopi Ram
had predeecased him; hence the 8-anra share of the said Goyi
Ram was inherited by Guru Dayal and Shive Gati in equal
ghares, each of whem sgain got another 2.anna share of the
property as heir of their father. The 4-anna share of Guru
Dayolbaving been disposed of doring his life-time, bis widow
inherited only the remaining 2-anna share and auld it to
deferdant No. 1. The defendant examined his vendor, Nritya-
nmoyee the widow of Guru Dayal, by commission; but the witness
having deposed in a hostile way, defendant declined to tender the
deposition in evidence,

The Coutt of first instance, on the plaintiffs’ application te
read the evidence of Nrityamoyee token on commission a8 a part
of the record of the case, permitted him to do so, and having
held that the plaintiffs bad proved their title to the disputed
property. deereed the suit.

On appeal, the learned Sutordinate Judge rofusbd to refer to
the evidence taken on commission as not being evidence in the
cage, but having held that the plaintiffs proved their case to the
extent of 14-snna share of the property, passed a deeree ag
regards that share. Against this decision the plaintiffs appealed
to the High Couxt. ‘

Babu Niluadhab Boss (Babu Brojendrs Nath Chottevgie
with him), for the appellants. The Court below was wrong in

‘holdn,;g that the- evidence taken on commission,. although nob
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referred to by the party on whose behalf it was taken, the other
side could not refer to it, as mnot being evidence in the B30,
Bection 889 of the Code of Civil Procedure clearly points out that
suoh evidence shall form part of the record of the suit; that
being so, the plaintiffs wero entitled to refer to it :sce Nisfarini
Dassze v. Nuado Tl Bosz(1). This case, no doubt, is iin conflict
with the case of Hemanta Iumari v. Banku Behari Sikdar(2).
Whatever may have been tho practioo of the Original Side of the
High Court, the practice of the Appellate Side was that sueir evi-
dence formed part of the record of the case, and conld be referred
to: Dwarka Nath Dutt v Guaga Dayi(3). Tho mofussil practics
" also the same. If the commission, the return thereto, and the
ovidence faken under it are fo form part of the record under
8. 389 of the Code of Civil Procedure, how can the ovidence be
excluded from counsideration ?

Babw Jadu Nuth Kangilal, for the respondent. Tho cases of
Kusum Kumari Roy v. Sutya Ravgan Das(4) end Lemanta Kamari
v. Bankw Behari Sikdar(2) arve in my favour. They olewly lay
down that the evidence taken on commission, if not tendered by
the party on whose behalf it is taken, canmct be faken in
svidence.

Houmwoop axp Suarvuopiny JJ. One Saohin Rem alias
Ram Kanai had four sons, Ram Gati, Shiva Gati, Uday and Gura
Dayal. Ram Gati died, leaving a son Rash Mohan, and Uday
died leaving a son Umesh, The plaintiff bought tho right, title
and interest of Shiva Gati and Guru Dayal in throe parcels of
land situated in Taluks 9, 10 and 11 of Pergana Bamai at an
auction sale. Ile afterwards bought the right, title and inferest
of Rash Mohan and Umesh by private contract, Ile alleges that
on taking possession of the 16 annas, he was dispossessed of two
annas by defendant No. 1 who had purchased 4 annas from one
Nrityamoyee, widow of Gura' Dayal. The way in which
defendant No. 1 claimed this land was by asserting thst Ram

(1) (1899) I. L. B, 26 Calc. 691, (8) (1872) 8 B L R. App. 102,
(2) (1905) 9 C. W. N. 794, (4) {1903) 1. L. B. 30 Calo, £08,
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Kanai had a brother, Gopi Ram, who was joint in mess and
property with him, that therefore Gopi Ram had 8 annas of the
proparty, that he survived Ram Gati and Uday, and on his death
his 8 annas went in equal shares to Shib Gati and Guru Dayal.
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Thus they would have six atnes each of the property, and Gurn Smisioaa

CHANDRA

Dayal’s widow would have two annas over and above the four Crowpmum,

annas purchased by plaintiff.

The appellant’s case is that Ram Kanai was separate, and he
complains of the judgment of the lower Appellate Court on two
grounds, first, that the lower Appellate Court has taken a wrong
view of the presumption that the property in a Hindu family ig
joint, and, secondly, that it has improperly excluded the important
-deposition of Nrityamoyee taken on commission,

- The Subordinate Judge says: “It is settled law that the
wormal state of Hindu family is joint and the onusis on him
who alleges separaticn ; but when separation is admitted, there can
be no presumption as to when the separation took place.” At the
-end of his judgment he adds that there is & document executed by
‘Gruru Dayal under whom the defendant No. 1 claimed in which
separation is clearly admitted: Therefore there was no such
strong onus on the plaintiff in this case. The Subordinate Judge
has clearly misdivected himself as to the dooument Esxt. 14
which lands him in the rather ridiculous conclusion that ¢ Shiva
Gati and Gerw Dayal made mistakes about their shares in the
mortgage bond on account of ignorauce of Hindu Law, and that
their share was really 6 anuas each though they did not know it.”
But this is not the only point in whichhe appears to have been
wistaken, He decides that the family was joint on an alleged
admission of plaintiff No. 2. Tt is clear that the former deposi-
tion of plaintiff No, 2 contains no such admission, What the
Subordinate Judge considers to be an admission is a statement
that although Gopi Ram was entirely separate in estate, he, after
the death of his wife, lived in commensality with his nephew, and
being a lonely 1uan, he followed his nephew from one place to
another. That he was entirely separate in eslate is asserted
- throughout the depo‘utmn and there an be no doubt about it.
But when 'we come to the exclusion of the evidence. of

Musstt, Nntyamoyee, we are compelled to hold . that - this: vitiates =
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the Subordinate Judge’s judgment in appesl altogother. Wo are
unshle to say what effect would have been produced on his mind
if he had fully considered it. If her evidence was impraperly
excluded, the whole case would have to go back for & rovonsi-
deration of the whols of the issues in the light of that evidence
and in the light of the remarks wo have made boefors. It is now
practically conceded that Niityamoyec's ovidemoe ought fo bo
admitted. The defendants examived her on commission, the
deposition was filed on the record and the defendants refused fo
tender it. The ylaintilfs preumably with the lave of the
Muusif, read it as part of their case, and thero is nothing in.
section 889 of the Civil Procadure Code to prevent their doing so,
and it is quite in accordance with mofussil practico.

Our attention has been drawn to » practico provailing on the
Original Side of {his Court with regard to the admission of ovi-
dence taken on commission, We have referred to four rulings two-
of which conflict with the other two. BDeginuing with the judg-
ment of Mr. Justice Macpherson in 1872 in Dworke Nath Iuit v.
Guuga Duyi(l), it was therve laid down that evidenee taken on
commission by one party which is part of the record may be used
by the other. This was followed by Mr. Justico Stanley in
Nistarwi Dassee v. Nundo Lall B.se(?), but the opinions of both
the learned Judges have sinco been dissonfed from by Mr. Justice
Sale in Kusum Iwmuari Ry v. Salye Ranjun Dus(3), and by
Mr. Justice Bodilly in Hewante Kumuri v, Banku  Behar
Sikdar (4).

Now, we are entitled to follow tho view of {he leurned Judges.
go far a8 section 384 of the Civil T'rocedure Codo is concerned, but
we ale in 1o way eoncerned with the practico which has grown up
on the Original Side of this Court. Yn the case of Nistarini Dussce
v. Nundo Lall Bos2) it was pointed onb at the Bar thet under
the provisions of section 389 of the Givil Procedure Code, evidenoo
taken on commission shall, subject to section 390, form part of the
record in the suit. Btanley J., therefore, held that the plaintiff is
entitled to refer to the evidence us a matter of rocord. Section
390 of the Civil Procedure Uode provides “Xvidence taken under

(1) (1872) 8 B. L. R. App. 102, (3) (198) 1. L. k. 80 Cale. 999,

(2) (1849) L L. B. 26 Cale, 692, () (1903) 5 C. W, N, 794,
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2 cominission shall not be read as evidence “in the suit without the 1907

oonsent of the party against whom the same is offered, unless— Vox
(a3 the person who gave the evidence is beyond the jurisdie. Gorrvoa

tion of the Court, or dead, or unable from sickness or infirmity to HOT OB

attend to be personally examined, or exempted from personal “Teranent
appearance in Court, or CEOWDHUET.

(5) the Cowrt in its discretion dispenses with the proof of
any of the circumstances mentioned in the last preceding clause,
and authorizes the evidence of any person being read as evidence
in the suit. . . . . i _

It is olear that the Munsif in this case did allow the plaintiff
to read this lady’s evidence as evidence in the suit, and none of
the other questions contemplated by section 390 arose, as the lady
was exempled from appearance ag purdaknashin., It seems to us
that it is not competent to the Court of first Appeal to exolude
evidence which is not inadmiesible by any rule of law, but which
the Subordinute Judge merely considered ought to be excluded
under an assumed rule of practice. We, therefore, hold that the
evidence of the lady must be received and must be cunsidered by
the lower Appellate Court.

For these reasons, we set aside the judgment and decree of the
lower Appellate Cowt, and direct that the ease go back to him
for a fresh decision on the whole of the issues and the evidence,
after taking iutto consideration the remarks made in this ]udwment

Costs will abide the result.

Appeal allowed ; case remanded.
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