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Tiefore Mr. Ju$im Molmwooi and Mr. Jndice SherfuMm-

W  , m a n  g o b i n d a  c h o w d h u e i

. * %  IS . ’

SHASHINDEA CHANDRA G U O W BH V H I*

Commission'~~lSvidenct—Evidence taken on commission on leh a lf o f  tM ie ftn ian i
—Tii^li o f  the plaintiff to refer to such evidence-^Civil JProcedure Cod«
(Je t  X IV  o f  1882) »s. S89, 390—Practice.

Regard being had to tlie provisions of fls. B89 aiul 390 of tlw Codo of Civil 
Procedure (Act XIV  of 1882) as also to the practice of the mofuiisil Courts, fcli» 
depohition of a purdatiasUn lady luken on coininifwion, altlMnigli not tundored by 
the part  ̂on whose behalf it was taUon, is yet admissible in ovidenc# and can !>• 
referred to by the other side as a part of the record of the caflo.

Kmum Eum ari S,oy v. Sati/a R m jan  Bm {\) and E m m ia  KnmaH  v. BmHam 
Sehari SiMar(2) distingiiishod.

Wisiarini Dassee v, Ntmdo Lall J?ojfi(3) and J)mrha ITath JDutt v. &uHg» 
Dayi(4) referred to.

S econd a it e a l  by the plaintiffs, M an G-obxmla O h ow d km  
aad others.

T h is  appeal arose out of an, action brought by  th rp la iiit ilfs  te  
reooYer poseessioo of certain iinmoTablo property a fter establish* 
m ent of their title  thereto. T h e  aEegatioa of tlio plaiutiffs w as 
th at th e  laad  in  dispate had form erly belonged to four brothors, 
m .,  E arn  G ati, Shiva Q-ati, U d ay  N ath  and Guru D a y d ; th a t tlid 
8-anna share of Shiva G ati and Guru D ayal was boM a t  an  
auction and poxehased by the plaintiff’s fa th e r ; th at th e  rom uiaing 
8-aona share was subsequently purchased by their fa th er from  
the 8oas of Earn G ati and U d ay  Naths and thus th eir fath er 
beoamo the proprietor of the entire 16-aim a share of the property

'• Appeal from Appellate Decree, Ho. 71 of 1906, against the deeroo of 
Kumar Bose, Subordinate Judge of Sylhet, dated 8«pi 23, 1903, modlfiiuf 
the decrce of Muhar Lai De, Munsif of Habigunj, dated Doc, 12, ISO#.

(1) (1903) L. I. R . 80 Calc. 999. ^8) (1899) I. L . l i  M Calc, 691,
(2) (1905) 9 C. W, N. m  (4) IM72) 8 B. t *  R  A p „ 101 ' ^
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and was in possession of the same since then; that the defendant 1907
F o . 1 in colliieion with other defpndfiEts dispossessed tliem 0! a ^
portion of the property on t ie  allegation that lie had purcliased 
it from one Nritjamoyee, the widow of Gum D ajal; and hence

The main contention of defendant No. 1 was that the plnintiffs Chowbetoŝ  
bad acquired only 14-anna sbaie in the disputed property, and 
that the lem aiD ing two annas belonged to him; he further 
contended that the original proprietor, Earn Kanni a im  Sachin 
Eam, had a brother named Gopi Earn, and the disputed property 
belonged to both of them in equal shares. Gopi Earn died, 
childless and left his biother’s sons, Guru Dayal and Shiva Gati> 
as his heirs; Uday Nath, Earn Gati and the wife of Gopi Earn 
had pedecfasfd him; hence the S-anna share of the said Gopi 
Bam was inherited by Gnfu Dayal and Shiva G-ati in equal 
rihaies, each of whcm again got another 2-anna share of the 
property aa heir of their father. The 4-anna share of Guru 
Dajal having been dieposed of during his life-time, his widow 
inherited only the remaining 2-anna share and sold it to 
defendant No. 1. Tlie defendant examined his vendor, Nritya- 
moyee the widow of Gum Dayal, by commission; bat the witness 
having deposed in a hostile way, defendant declined to tender the 
deposition in evidence.

The Oouffc of first inetaivce, on the plaintiffs’ application to 
read the evidence of. Nritjamoyee taken on commisdon ss a part 
of the record of the case, permitted him to do so, and having 
held that the plaintiffs had proved their title to the disputed 
property, decreed the suit.

On appeal, the learned Subordinate Judge refused to refer to 
the evidence taken on coromission as not being evidence in the 
case, hilt having held that the plaintiffs proved their case to the 
tetent of 14-an,ua share of the property, piassed a decree as 
regards that share. Against this decision the plaintiffs appealed 
to the High .Oon'rt

Bobu Mitmadhah Bose {Bahu Jlrojendm Wath ChM6rJm_ 
with Mm), for the appellants. The. Court below was. wroiig in 
toldisig that tjb.0 ©videnoe taken on oommiesioB,: althpuglL ;»©t;



1909 referred to by the party on whose behalf it was tatea, tho other
side oould mot refer to it, as not being evideooe ia the case, 

OaowSsi Prooodure dearly points oafc that
« fitioh evidence shall form part of the record of tlie emt; that

Guhnm'A being sOj the plaintiffs were entitled to refer to i t : see MMmim 
Chowdmbi. ])a883e v. Numio Lnll 5 o«0(l). This ease, no douhfi, is jin oonfliofc 

•with the case of Hemanta K im ari v. BanJm Ikhavi 8ik(l(ir{2), 
Whatever may have been tho praotioo of the Original Side of the 
High Court, the practice of the Appellate Side was that siicli evi
dence formed part of the record of tlie case, and could be referred 
to ; Dwarica Nath DtiU v. Qunga Tho mofussil praotice
' also the same. If  tlie commission, the return thereto, and the
evidence taken under it are to form part of the record under 
s, 389 of the Code of Civil Procodure, how can the evidence be 
excluded from consideration P

JBabii Jadu Nidh Kcmjilal, for the respondeat. Tho cases of 
Ktisum Kim ari Hoy v. Satya Rtmjan Da,9(4) and llemania Kamari 
V. Banliu Behan SiMar{2) are in my favour. They clearly lay 
down that tlie evidence taken on commission, il not tendered by 
the party on whose behalf it is taken, oannol bo taken iii 
evidence.
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Holmwood and S kahfubdin J J ,  One Saohin Ram aiim 
Eam Kanai had four sons, Ram Gatij Shiva Q-ati, Uday and Guru 
DayaL Earn Gati died, leaviBg a Bon Uash Mohao, and Uday 
died leaving a son XJmesh. The plaintiff bought tho right, title 
and interest of Shiva Gati and Guru Dayal in throe parcels of 
land situated in Taluks 9, 10 and 11 of Pergaua Eamai at aE 
auction sale. He afterwards bought the right, title and interest 
of Eash Mohan and Umesh by private oontraot. He alleges that 
on taldng possession of the 16 annas, he was dispossei-sed of two 
annas by defendant No. 1 who had purchased 4 annas from one 
Nrityamoyee, widow of Gurir Dayal, The' way in which 
defendant No. 1 claimed this land wa? by asserting that Earn

(1) (1899) I . L. B. 26 Calc. 591. (3) (IB73) 8 iJ. L  It* App. 103,
(2) (1905) 9 C. W. H. ?94 (4) .(1903) L L. E . 30 €alo. £99. ;



Kauai had a brother, Gopi Ram, who was joint in mess and iw i 
prfttieiiy with liimj tliat therefore Gopi Earn had 8 annas of the ^  
propertyj that he survived Bam Gati -aod Dday, and on his death G o b ih m  

.Ms 8 acnas went in equal shares to Shib Gati and Guru Dayal.
Thus they would have sis annas eacli of the property, and Guru.
Dayal’a widow would have two annas over and above the four C h o w b h o t , 

•annas purchased by plaintiff.
The appellant’s ease is that Earn Kanai was separate, and he 

complains of the judgment of the lower Appellate Court on two 
grounds, first, that the lower Appellate Court has taken a wrong 
view of the presumption that the property in a Hindu family is 
joint, and, secondly  ̂ that it has improperly excluded the important 
deposition of Nrityamoyee taken on commission.

The Subordinate Judge says: “ It  is settled law that the 
normal state of Hindu family is joint and the onus is on hi-rr̂  
who alleges sepoxaticn j but when separation is admitted, there can 
be no pi'Gsnmption as to when the separation took place.” At the 
end of his judgment he adds that there ia a dooument executed by 
Guru Dayal under whom the defendant No. 1 claimed in which 
separation is clearly admitted: Therefore there was no such
strong onus on the plaintiff in this case. The Subordinate Judge 
has clearly mifedirected himself as to the dooumeot Ext. 14 
which lands him in the rather ridiculous conclusion that “ Shiva 
Gati and Gftiu Dayal made mi&takes about their shares in the 
mortgage bond on account of ignorauce of Hindu Law, and that 
their share was really 6 annas each though they did not know it.”
But this is not the only point in which he appears to have been 
mistaken. He decides that the family was joint on an alleged 
•admission of plaintif No. 2. I t  is clear that the former deposi
tion of plaintiff No, 2 contains no such admission. What the 
Subordinate Judge considers to be an admission is a statement 
that although Gopi Earn was entirely separate in estate, he, after 
the death of Ms wife, lived in commensality with his nephew, and 
being a lonely man, he followed his nephew from one place to 
another. That^ he was entirely separate in estate is asserted; 
throughout the deposition and there can be no doubt about it.

But when/we oome to the exclusion of the evidence; of 
M»ti..J^rityamoye0,;'»'e aa?'e' compelled to M d  .that'.:thiS'-''Titiatejs'' ;
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1907 the Subordinate Judge’s judgment in appeal altogefclior. Wo are
tillable to say what eifeofc would have been produced on liis mmd

eoBiNBA if  |i@ |ja<| fu liv  considered it . If her evidence was iiiipropes^ly 
Chowbhubi ,

V. excluded, the whole case would, have to g o  back lot’ a rooonsi-
 ̂ deration of the whole of the issues in thu liglit of that cviiloneo

Chowbhbhi, light of the remarls wo have laado before. I t  is now
prac^'ically conceded that Niityamoyeo''B ovidenoe otight to bo
admitted. The defendauts examined hoi' on conxTnissIon, the
depoiitioa was filed oe the record and the dofeiidaiitH rofuBod to
tender it. The plaintiffs pr0̂ llmably with tlio h&vn of the
M m IS if, read it  na part of their case, and there is nothing in.
Beetion J389 of the Civil Prooadure Code to pritvi'iit their doing so,
and it is quite in accor(3anoe with inofusail praolico.

Our attentioE has been drawn to a praotieo proVftiliiig oe the 
Original Side of this Court with regard to the admiesion of evi- 
deuce taken on commipsioii. We have referred to four nilinga two- 
of which cenfllicfc with the other two. Begiiming with Iho lodg
ment of Mr. Justice Macpherson ia 1872 in Ihmrka Nath IhUt v. 
Ouuga D«//i(l), it was there laid down that evidfiifiO takeii on 
coaimission by one party whicii is patt of the reoca’d may be iigod 
by the other. This was followed by Mr, Justice Stanley in 
Nlstdniii Dassee v. Nmdo L d l  but tho opinions of both
the learned Judges have since been diaHonlod from by Mi*. Justice 
Sale in Kumm Kumtn R^y v. 8alya Sanjau and by
Mr. Justice Bodiily m Hemanta KumuH v. Jkuku IhkiH  
8 iM ar(i).

Now, we are entitled to follow tho view of tho learned Judges- 
BO far as section 389 of th« Civil Piocedure Code is eoiicernod, but 
we ai e in no way concerned 'ftith tho practice which has grown nj> 
on the Origioal Side of this Court. In  the caae of Midnrini Dmm  
V. Nwido Lall it was pointed out at the Bar that midep
the provisions of section 889 of the Oivll Procedure Code, evidcinoa 
taken on commission fihall, subject to section <‘500, foxm part of th0 
record in the suit. Stanley J ., therefore, held that tho pifuiitii! i» 
entitled to refer to tho evidence as a matter of record. Section, 
S90 of the Civil Procedure Code pro'vides Evidence taken nadty'

(1) (1872) 8 B. L. K. App. 102. (8) (1 9 m3 ) I. L. E, 80 Cale. 990.
- (2) (m d )  I. h. 11. 36 Cale. 501. (4)- (1903) 9 0. W, E
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a commission shall not be read as evidence in the suit "without the 190? 
oonaent of the party .against whom the same is offered, iin.lesS"—

[a] the person, who gave the evidence is beyond the jurisdic- Gobinda
tion of the Oourt, or dead, or unable from sickness or infirmity to «.
attend to be personally examined, or exempted from personal 
appearance in Court, or Chowdhubi.

(b) the Court ia its discretion dispenses with the proof of
any of the circumstances mentioned in the last preceding clause, 
and authorizes the evidence of any person being read as evidence 
in the suit............. ”

It is clear that the Munsif in this case did allow the plaintiff 
to read this lady’s evidence as evidence in the suit, and none of 
the other questions contemplated by section 390 arose, as the lady 
was exempted from appearance as purdahnashm. It seems to us 
that it is not competent to the Court of first Appeal to exclude 
evidence which is not inadmisBible by any rule of law, but which 
the Subordinute J udge merely considered ought to be excluded 
under an assumed rule of practice. We, therefore, hold that the 
evidence of the lady must be received and must he considered by 
the lower Appellate Oourt.

For these reasons, we set aside the Judgment and decree of the 
lower Appellate Oouit, and direct that the case go back to him 
for a fresh decision on the whole of the issues and the evidence, 
after taking iilto consideration the remarks made in this judgment.

Costs will abide the result.

Appeal allowed; cm  remanded.
■ s . 0. f3.
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