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APPEAL FROM ORIGINAL CIVIL.

Befare Sip Francis W. Maclean, K.C.LE., Clicf Juslive, Mr. Justice
Harington wnd Alr. Justice ditra.
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Trust property~Debts incurved by {rustee—Trustee’s Right of Indeminify—
Creditor’s 1ight to stand in the place gf the tirustee.

A, the owner of an hotel, on the ovcasion of her marringe with B, appointed B
trustee by o deed of settlement. The trust deed gave the trustee power throngh
managers aud assistants to carry on the business of the hotel, and it was declaved
that the frustes should be at all {imes fully indenwmified, gut of the trust estate, in
respect of ull liabilities arising from the execulion of the trnsts, The plaintiffs

brought a suit against B, the trustee, for goods supplied to the hotel and claimed
B’s right of indemnity : '

KHeld, that the plintiffly were entitled in equity fo stand in the place of the

trustee, if the trustee had not through bis ewn dofault lost his right of indemnity.
In the snatter of M. A, Shard (1) referred to.

Aprrar by the defendant, Travers Edward Medden, from a
judgment of Henderson J.

This was a suit brought by the members of the firm of
Messrs. & F. Kellner & Co. to recover the sum of Rs. 4,457-2
due for goods sold and delivered for use in the Adelphi Hotel
in Caleutta. :

This hotel was the property of one Mrs. Cook (now
Mys. Madden), snd she on the oceasion of her intended marriage
with the first defendant, Captain T. B. Madden, on the 6th
August 1894 assigned the hotel and all her interest therein
to one James Browne, in frust, to carry on the business of the
hotel for her sole and separate benefit during her life-time and
after her death for the other trusts declared by the seftloment.
By the trust deed it was declaved that the trustee for the time
being should he at all times fully indemdified out of the trust

# Appenl from Original Civil, No. 50 of 1904, in Suit No. 301 of 1901,

(1) {}901) 1. L, R, 28 Calc.(5‘74_a,
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estate in vespect of all labilities arieing from, oceasioned by,
or connected with, the execution of the trusts, and that he might
reimburse himself out of the trust premises all expenses incurred
in or about the execution of the trusts. After the execution of
the settlement Mrs. Cook was married to the first defendant,
Oaptain Madden. The trusiee, James Browne, took upon himself
the trust and cafried on the business of the hotel until the 5th July
1897, when he retived from the trust and was succeeded as trustee
by the defendant, Captain Madden, who, with the assistance
of managers, carried on the business of the hotel in the oxdinary
way until the 12th February 1901, when he retired from the trust
and the defendant, Mrs. Shard, was appointed the sole trustee in
hig place. Mrs. Shard continued to carry on the business until the
20th May 1903, when the defendant, Captain Madden, was
re-appointed and is now the sole trustee.

The plaintiffs’ case was that during the time of the successive
trustees, they from time fo time supplied wines and other goods
for the use of the hotel. This continued up to the 8rd May 1898.
The plaintiffs then appropriated all payments made from- time to
time to the various bills in order of date, and said that there
was now a balance due of Rs. 4,457-2.

The defendant, Captain Madden, in his written statement
objected to the appropriation of the payments which had been
made by the plaintiffs, and asserted that he was not liable for
any goods supplied during the time of the previous trustee. He
further objected to a number of bills on the ground thai if the
goods covered by them were in fact delivered, they were deliverad
under orders from managers appointed during his absence from
India and without his suthority. Mrs. Madden was allowed to
appear for and conduet the defence on behalf of the first defendant,
Captain M&dden, under section 465 of the Civil Procedure Code.

On the suit coming up for frial, his Lordship Mr. Justice
Henderson, on the 13th April 1904, found that the defendant
Captain Madden, as trustee was personally liable, and gave judg-
ment for the plaintiffs for the sum of Rs. 4,457-2.

The decree of the Court below was in the follewing terms i

¢ Buit to recover rupees four thousand four hundred and fifty-seven and two
annas for gnods sold and delivered with interest, for o declaration that the plaintiffs
are entitled to have the fyll benefit of all indengnities to which the defendants or
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eitber of them ave or s entitled against the immoveable anl moveable property and
other assets subject to the trusts of an Indenture of Settlement ; for payment of the
claim in suit oub of sale-proceeds of the said property and assets ; for tha appoint-
ment, if necessary, of o Receiver, &e.

“This cause coming on on the hwen‘:y-ﬁfth and twen’cy-s'x;th days of February
Inst, the eleventh day of April instant, and on this day for final disposa,l before the
Honourable Gilbert Stewart Henderson, one of the Judges of this Court, in the
presence of Counscl for the plaintiffs and in the presence of Mrs. Laura Elizabeth
Madden as the constituted attorney of the defendant Travers Edward Madden (the
defendant M. A. 8. Shard not appearing cither in person or by Counsel). It is
ordered and decreed that this suit he and the same is herchy dismissed as against the
said defendant M. A. S, Shard. And it is further ordered and decreed that the
plaintiffs do pay to tho said defendant M. A. 8. Shard hor costs of this suib (to be
taxed by the Taxing Officer of this ‘Court under the heading ©Class 2~Ordinary
Chuses’) with interest thereon at the rate of six per cent. per annum from the
dute of taxation until realization. And it is further ordered and decreed that the
defendant Travers Edward Madden do personally pay to the plaintiffs the sum of
rupees four thousand four hundred and fifty-seven sud two annas'with interest
thereon at the rate of six per cent. per sunum from the date hereof until realization,
and also pay to the plainbiffs their costs of this suit (to be taxed by the said
Taxing Officer on the scale aforesaid) with interest thereon at the rate aforesaid
from the date of tasation antil realization, and it is declaved that. the plaintiffs ave
entitled to*the bencfit of any right of indemnity against the trust estaté comiprised
in the Indonture of Settlemont of the sixth day of August one thousand eight
humdred and npinety-four in the plaint in the suit mentioned whi¢h the said
defendant, Travers Edward Madden, as trustee of such settlement may possess, and
the partics are to De at liberty to apply to this Court with regard to the Receiver
sppointed in this uit, and generally from time to time as they may be advised.
Dated this thirteenth day of April in the year of our Lord one thousand nine
hundred and four.”?

After the decree was made against the defendant, T. E.
Madden, the plaintiffs, on the 29th June 1904, applied to the Court
below, on notics to the Leceiver appointed to the estate, to the
defendant and the beneficiaries, for a declaration that the defens

_dant, T, E.Madden, had a right of indemnity against the frust

estate, and that in default of his paying the amount of the decree,
the plaintiffs might be at liberty to proceed with the execution
against the trust estate. In reply Mrs. Madden, under a power
of attorney, for herself and her hushand filed, on 30th June 1904,
an affidavit the paragraphs 10, 20, and 28 of~ which were in the
following terms :— '

*10. That, with regard to the 9th Jaragraph, I admit that, in the event of the
business being wound up at wy request, the said sottlement provided for the
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paywent of »11 debis and Habilities of the said business, Lut I do not admit that
payment of such debts and Habilities as may not appear to have been incorved in
a legitimate and bond fide manner is provided for in the said schtlement, and that
under the settlement now before the Court, debts have oceurred sclely through
the recklessness, dishonesty, and intemperance of the managers and servauts of the
respective frustees consequent on the inabiliby or negligence of the said trustees
who were responsible for the acts and defaults of their servants.

€20, That, with vogard to the 11th paragraph of the said petition, I state that
the said defendant has inenrred personal liability as a result of placing contidence
in managers and servants who have proved untrustworthy and who have defrand-
ed him to o larye extent, and inasmuch as the said defendant did not exercise
more strict coutrol over the suid managers and scrvants he admits his liability
for their defaults. That with further regard to the said 1lth paragraph, 1 am
informed aud belipved that it was the intentlon of the plaintiffs to charge that the
said defendant bad inmeurved personal liability, but for some reason or other the
plaintiffs have found it advisable to alter their intention.

28. That unless the said Receiver be discharged and some other order be made
by this Court in respect to the amount of the petitioners’ advlnees used by the
said Recciver for the up-keep of the business, the said bhsiness practically
becomes vested in the petitioners for their sole and whole benefib and for the
benefit of the Receiver’s Otice for several years hence inssmuch as the peti-
tioners’ investmwent is 2 sound one, and they will otherwise veap henefits from the
carrying on the said business while continuing to deprive the beneficiaries of
all or any small benefit or allowance whatsoever so long as it snits the petitioners
to carry on the business sufficiently well to cover their own and Receiver’s
expenses under the order obtained by them.”

The Court below granted the plaintiffs’ application, making
the declaration as prayed for.
The defendant appealed.

Mrs. Madden, the constituted attorney of her husband, T. .
Madden, for herself and the appellant. The judgment in the
lower Courb was obtained only through my admissions. The
plaintiffs were unable to prove the debt and I was not allowed
to call a wituess.

[Harinerox J. The only question is as to the validity of the
form of the decree.] ‘

I submit the defendant trustee has not proved his right to an
indemnity : In the madler of M. 4. Shard(1).

My, 8. P. Sinka and Ir. J. E. Bagram, for the respondents.
The only question is whether the ereditors can be placed in the

(12 (1201) 1. L. R\ 28 Cale. 574,
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position of the trustee and take over the benefit of his indemnity.
It has never been made outin this case that the frusteo is a
defaulter to the estate in the sense that he has not accounted for
any moneys.

[Macrrax C.J. But that is not the only way a trustee loses
his right of indemnity. ]

No, but he has to pay any debts incurred by the trust estats,
and it is for the defendant to show that he is a defaulter and
has forfeited his right to an indemnity, That has not been
shown anywhere in this case. Further the frustee has a right
of indemnity under the terms of the trust deed dated the 6th
Aungust 1894, and it hardly lies in the mouth of the beneficiaries
to say that the trustee was absent from the management of the
trust, when the beneficiaries knew that as a military officer he
wonld be absént a greater part of the time and still appoint
him. The point raised that owing fo the business not having
shewn a profit, theve was nothing against which the trustee
could claim an indemniby, is a mistaken view of the authorities.
The cage of In re Johnson, Shearman v. Robinson(l) decided that
a trustee was not entifled fo an indemnity where he was shewn to
be & defaulter to the extent of about £800, The case of Er-paris
Garland(2) clearly shows the position. See further Strickland
v. Symons(3), Dowse v. Gorton(4), and Ii re Baybould(5).

Mrs. Madden, in reply. The trust estate really yielded a large
profit which is not accounted for. If trustees can keep the profits
to themselves and satisfy creditors out of the trust estate, the
beneficiaries can receive mneither protection nor bemefit from the
appointment of a trustee.

Mascruaxy C.J. The question we have to decide upon this
appeal is whether or not the plaintiffs, who are wine merchants
earrying on a large husiness at Caleutts, and who have obtained
& judgment for Rs. 4,457 against Mr. Madden, who is an officer
in the Army, are entitled to execute that judgment against the
trust estate which is comprised in an Indentuve of Settlement

(1) (1880) 15 Ch. D. 548. (3) (1884) 26 Ch. D. 245,

(2) (1804) 10 Ves. 110, (4) [18911 A. C.190. -
() :{1906 11 Ch. 199.
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dated 6th August 1804, of which settlement My, Mudden was
the sole trustes at the time the debt was incnrred to the pluintitfs
for goods supplied by them. The subject-matter of the settle-
ment was an hotel known as.the Adelphi Hotel in Calcutta. It
apparentiy belonged to Mrs. Cook {now Mrs. Madden, the wife of
Mr, Madden). The deed was executed upon the occasion of her
marriage with Mr, Madden, the frusts being to empower the
trustee through managers and assistants to earry on the business,
the net profits of which were settled on Mrs. Madden for life,
with & reversion to her son, who is now of age and who has been
served with these proceedings, but has not appeared.

It is contended by*Mrs. Madden, who Las appeared before us
to-day both for herself and her huskand, that the plaintiffs are only
entitled to execute this judgment against their judgment-debtor,
My, Madden, and that they have no claim against the frust
property of which he was a trustee. If is clear, and has not been
disputed, that the deht was incurred for the benefit of the trust,
and with the object of carrying on the business of the hotel, and
the plaintiffs say that inasmuch as Mr. Madden wasa trusteo
of this property and incurred the debt as a trustee for the purpose
of carrying on the business of the hotel, he is entitled to be in-
demnified out of the trust estate, and the plaintiffs in equity are
entitled to stand in his shoes, That is the plaintiff’s case, and as a
geveral proposition of law that position cannot be disputed.

The law upon this point has been laid down by Mz Justice
Sale fu the matter of M. 4. Shard(l) which was also a case
concerning this hotel. In that case the leayned Judge reviewed the
English anthorities upon the subject which lay down the equitable
principle to which I have referred. But the proposition I have
stated is subject to the important qualification that it the trustee,
through his own default, has lost his right of indemnity, such
right cannot pass to the crediter, for the ecreditor cannot have
the bonefit of that which does not exist. "We have, therefore,
{o consider in this case whether the presemt appellant has sub-
stantiated that My, Madden, by his own default, has lost his vight
to indemmity. The indemnity dause in the seitlement is
couched in very wide terms, and the only case of default which

(1) (001 L. L. R, 28 Culds 574

T0G

1904
e
Bripgr
Ve
MADDEN.
MAcCLEAN

(G



1090

1904
e
BRIDGE
Yo
MADDEY.

B ACLEAN
CJd.

CALCUTTA SERIES: {VOL. XXXI,

is suggested against the trustee is that suggested in paragraphs
10 and 20 of Mrs. Madden’s afidavit of the 80th June of this
year. In that affidavit the only suggestion is that the loss has
oceurred, ¢ consequent on the inability or negligence of the said
trustess who were vesponsible for the acts and defaults of their
servants.”

‘When Mz, Madden was appointed trustes, he was an officer
in the Army, liable to be called away any moment from Caleutta,
and, as a matter of fact, he has been obliged to be away on his
military duties for a long time. He could not personally attend
to the business of the hotel nor could he be expected personally
to carry on the management. The settlement gives the trustee
very wide powers to appoint managers and assistants, Ilaving
regard to the language of the Indemnity Clause, this vague charge
of negligence cannot be vegorded as fixing the trustee with
default, so as to deprive him of his right to indemnity, When
we pass to para. 20 of the affidavit, we find the charge there is
still more unsubstantial, the default alleged is that Mr. Madden
“did not exercise more strict control over the managers and
servants. ” His abgence from Caleutta on milifary duty would
prevent him from exercisinga strict control and this was antici-
pated. This alleged default is amply met by the terms of the
Indemnity Clause. If then the case of alleged default breaks.
down, and I think it does, Mr. Madden is entitled to indemmity
out of the trust estate, snd the plaintiffs ave entitled to stand in
his shoes. The judgment therefore of the Court below must be
affirmed and this appeal dismissed with costs.

I may add that the plaintiffs have acted with forbearance;
the debt was incurred for goods supplied from Octoher 1897 to
May 1898, and the suit was not instituted until April 1901
Fossibly the parties may be able to come to some arrangement, so
g% to avoid wrecking the hotel business, if it be worth carrying
on, but into thiz we cannot enter.

Harineron J. I agree. By the terms of the trust deed, the
trustee. is not to be accountable for any . involuntary loss, however
tnourred, and is not to be under any liability in respect of any
acts done bond fide in the comrse of, or in tonnection with, the



VOL. XXXI1.} CALCUTTA SRRIES.

management of the business. Now the affidavit whieh has been
made by the appellant does not allege that any act which was
done by the trustee in connection with the management of the
business was done oud fide nor does it state that any of the losses
incurred were incurred otherwise than involuntarily so far as the
trustee is comcerned. Om the confrary, in the 28th paragraph of
the affidavit the allegation is that the trustee was defrauded and,
in effect, it alleges that the loss which has been suffered was
suffered involuntarily. That being so, the affidavit fails to
show that the frustee is deprived of the indemnity which is given
by the express terms of the deed of settlewent, and that bei~ ~ g0
" the appellant fails to support the case which she has main .~ L
I agree, therefors, that this appeal must be dismissed. e

Mites J. T agree with the learned Chief Justice.
Appeal disniissed,
Attorneys for the respondents: Suuderson & Co.

R, G. M,
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