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Before Mr. Justice BoMUy and Mt\ Justice MooJeerjee.

BHAG-'WA.T RAJKOBR
1904

V,

SHEO eOLAM  S4H U.

Deoi'-ee, exeowiion of—JSxeoution, stay of-~A]ppeal— Civil Procechtre Code {Aai
3 : i T  o f 1883} ss. lOS, 545.

Section 543 o£ the Civil Procedure Code has nc application wliere no appeal 
lias been preferred against the decree in the original suit.

It is not competent to an Appellate Court to stay proceedings in execution oE a 
decree of a subordinate Court, merely by reason of an appeal liaving been preferred 
against an order of refusal of the Court below to set aside the decree under sec.
108 of the Code of Civil Procedure.

Fashtpafi Naih Bose v. Wanda Lai Bose{l), JBHj Coonaree v. Jiamrio'h 
J)ass{Z), BalMslmh &aJm v. Mwssi. KhigmiB) distinguished.

Mir Sanoar Jan y. Fimunnessa Khattm{4s) followed.

E tjl'e granted to the petitioner, Babui Bbagwat Rajkoer.
A  decree was passed against the petitioner and others by 

the Subordinate Judge of Arrah. The petitioner, a minor, was 
represented in the Court "below by a guardian at litem appointed 
by the Court. She alleged that no notice of this appointment 
had been ser^d on lietj nor any affidavit filed to show that the 
said guardian had no interest adverse to her. On the ground of 
these irregularities, she contended, she liad not been properly 
represented in the suit and applied to have the decree set aside 
under section 108 of the OivH Prooedui’e Code. This application 
was rejected and the decree ordered to be executed. , She appealed 
against this order passed under s. lOS, and subsequently obtained 
this Buie calling upon the deoree-holder to show cause why the 
exeou'tion should not be stayed pending the appeal.

Civil Eule No. 2530 (t£ 1904

(1) (1901)-I. li. R. 28 Calc. 734. (3) (1904) S C. W. W. 573.
(2) (1901) 5 C. W, N. 7SX. .(4) (1902) Unreported.



1904 Bahu Umahali Maoherjee and Balu Mdkhan Lai, for tlia
Bhagwax petitioiiGi’i.

Balu Eajendm Math Bose, for tlie opposite party.
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E ajkoeb

Sheo Goiam 
Sahp.

B o d il l y  a n d  M o o k e -r j e e  JJ. Oh the 23rd December 1902 
0E6 Sheo Golam Sahn obtained a decree for sale upon a mortgage 
in tbe Oouxt of the Second Subordinate Judge at Arrah. On tiie 
2nd January 1904, one of the defendants to the action made an 
application under section 108 of the Civil Procedure Code, to set 
aside the decree which so far as he was concerned had been passed 
e» parte; this application was refused on the 3rd February 1904. 
The defendant applicant on the 4th May last preferred an appeal 
to this Court against the order dismissing his application, und.er 
section 588, cl. 9, of the Civil Procedure Code, and on the 4th July 
obtained this Eule calling upon the decree-holder to show cause 
why tbe sale of the mortgaged property in execution of th& 
decree in the suit should not be stayed pending the hearing of the 
appeal. The learned YaHl who appears in support of this Rule 
has relied upon the provisions of section 545 of the Civil 
Proceduxe Oode, as also upon the cases of Pashupati .Math Bose v, 
Manda Lai Bose{1), Mimt. BriJ Coomari v. Bamrich Dass{2), and 
Balkishen Bahu v. Kfmgno{^). It is quite clear that section 545 of 
the Civil Procedure Code, has no application to the facts of the 
present case, inasmuch as no appeal has been preferred against th  ̂
decree in the original suit. The first of the three cases relted 
upon, Pashupati Math Bose v. Nmda Lai Bose (I), is, in ouc 
opinion, of no avail to the petitioner; all that was held in that 
case was that the appellate Court has power to stay execution, 
when'an appeal from an order in execution proceedings m ' 
pending before that Court, and this decision was founded on the 
ground that by reason of the appeal the appellate Court has 
seisin of the whole execution proceedings and has as muoii power 
to stay proceedings under subsection (c) of seetion 244 of the Code 
of Civil Procedure as the Court of first instance itself possesses. 
The second case relied upon by the petitioner, Qoomatm 
V. Bamrick J) ŝs{Q), was decided upon grounds which appear to

(1) (1901) I, Li E. as Calc. 1734. (2) (1901) S 0. W. N. 781,
(8)^(1904) 8 0. W .N . 572.



US to be wholly inapplioaHe to the ease now before us. In that x904
ease it was held that a decree directing the issue of a grant of
a probate to the propounder of a will is one that is capable of Rajkoeb
esecntion, and stay of execution of such decree can be granted Sheo aoMM
under section 545 of the Civil Procedure Code, pending the
hearing of an appeal against the original decree. The last of
the three eases referred to, Balkuhen 8aJm v. Mussi. Khugno (1)
also appears to us to be clearly distinguishable; in that case it
was held that when an appeal is pending against a preliminary
order made under section 215A of the Civil Procedure Code, the
Court which has seisin of the appeal is competent to stay
the carrying out of the order appealed against pending the
hearing of the appeal. Now in the present ease, we think it
is impossible to say that this Court has, by virtue of the appeal
preferred against the order refusing to set aside the ex paH&
decree, acquired any seisin either of the original suit or of the
execution proceedings, as it would undoubtedly have done if an
appeal had been preferred either against a preliminary decree in
the suit or against an order made in the esecution proceedings.
In our - opinion the proceedings based upon the a|>plioation of 
the 2nd January 1904, made with a view to set aside the pmie 
decree, are not proceedings in the suit which was terminated by 
the decree, nor can they be rightly regarded as proceedings in 
execution of that decree. We are constrained to hold, therefore, 
that it is not competent to this Oouxfc to stay proceedings in 
execution of a decree of a subordinate Court, merely by reason 
of an appeal having been preferred against an order of refusal 
of the Court below to set aside the decree under section 108 of 
the Code of Civil Procedure. The view we take is in accordance 
with that taken by this Court iij the case of Mir Samar Jan v.

Kliatun{2), (Oivil Buie No. 2093 of 1902). B ie Sule 
■will accordingly be discharged. We make no order as to coats.

Mule dmJmrged,
G, M, F,
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(1) (1904) 8 C. W. N. S72. (2)(1902)tJnreportea.,


