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Before Mr, Justus Brett and M r. Justice Mooherjm.

1904 HALIMANNISSA OHOW33HEANI
J-ug. 5.

SEORETAEY OF STATE FOR IN D IA *

Bale fo r  arrears of "Revenue—Bevenm Sale Laio {Act X I o f  1859) ss. 8, 3S and 
68—JPvihlic Demands Hecovsry Aci {Bengal Act V I I o f  1868) s. I t—Sale 
under s. 11 of Aci V I I  ( 5 .  Q.) of 1868—Arrears o f rent due to a DaTcTial 
situated in a Government Tchas wehal— Sighesi bid offered hy the defaulter’s 
affeni—Collecior’s closing the hid a7id purchasing the property at that Md, 
legality of.

A  dahJial situated in. a GovevDmeut khas m elial fe l l  in to  arrears,“’and it  was 
advertised for sale under A ct  X I  o f  1859 pursuant to the provisions o f  s. 11 o f  
A ct  T i l  o f  1868 (B .C .)

B e fo re  the sale the agent o f  the defau lter offered to  deposit the arrears, 
but t t e  C ollector refused to  receive th e  m oney. T he C o lle c to r  began w ith  
a hid  o f  one rupee j the agent o f  the defaulter follovred w ith  a b id  o f  ten  rupees* 
hu t the C ollector en(iuired -whether any one w as w illing to  increase the b id , and 
as no one came forw ard, the C ollector forthw ith  closed th e  b id  and declared 
that he had purchased the property on account o f  G overnm ent on  the  h id  o f  ten  
rupees, under s. 58 o f  the R evenue Sale L aw  (Act XI o f  1859}> inasm uch as 
that b id  was insufficient to  cover the arrears realissable.

ITpon a suit to set aside the sa le :—
Seld, that the sale was bad, inasm uch as the procedure fo llow ed  hy  the

C ollector and the purchase m ade b y  h im  were n ot in accordance w ith  the prov i-
siona o f s. 58 o f  Bevenue Sale L a w  (A c t  X I  o f  18S 9),

A p p ea l h j tke plaintiff, Halimannissa CliowdhranL 
TMs appeal arose out of a suit brougb.t by tke plaintifl

to set aside a sale held under the EeTenue Sale Law (Act X I  of 
1869) pursuant to tbe provisions of s. 11 of Act T i l  of 1868 (B.O.) . 
The allegations of the plaintiff were that ŝ he was the proprietor 
of dakhal No. 1, bearing an annual jama of Es, 1,922-12-7,
situated in (joTernment khas mehal, Char G-azi, and that for arrears

*  Appeal from  Original Decree,'^'N o. 402 o f  1902, aga in st to  d e c r e e  o f  
H . W alm sley , B istriot Judge o f  'Kfoakhali, dated  J u ly  2% X902.



of rent it was sold and piircliased by tke Coileotor on "behalf of 1904
Grovernment for Rs. 10 only, on tie  18th. December 1900. It
appeared that on the date fixed for sale the agent of the srrssA

. ® Ohowdheaki
defaulter offered to deposit the arrears, but the Oolleotor reiused v.
to accept the money. The Collector began with a bid of one 
rupee, the agent of the defaulter foEowed with a bid of ten Ib'bia,
rupees ; then the Gollector enquired whether there was anybody 
else who was willing to increase the bid; and as no one came 
forward, he forthwith closed the bid and purchased the property 
on account of Government at the bid of rupees ten, under s. 58 
of the Kevenue Sale Law. It further appeared that this Tery 
property on a previous occasion was put up to sale by reason of 
default of a previous instalment of rent, and although there was 
no other bidder except the defaulter, yet the offers rose till the 
Collector stopped at Es. 800, and the property was knocked 
down to the agent of the defaulter for Es. 805. The plaintiff 
further alleged that the property was not such a tenure as could 
be sold under Act X I of 1859 ; that there were irregularities in 
the publication of notices and in the conduct of sale, and 
that thereby she was put to heavy loss; that she appealed to 
the Gom'missioner, but her appeal was dismissed, and that accord­
ingly she brought this suit to set aside the sale.

On behalf of the Secretary of State it was pleaded that the 
dahhal was a tenure saleable under Act X I of 1859 • that the 
notices were duly served; that the inadequacy of price was not 
due to any fault on the part of the Gollector; and that the 
Collector was justified in making the purchase on behalf of 
the Government.

The Court below held that the plaintiff was not entitled to ask 
for a reversal of the sale, inasmuch as it took place in conformity 
with the provisions of the Bevenue Sale Jbaw, although it 
found that the plaintiff suffered substantial loss. The plaintiff 
appealed to the High Court.

Mouhi Mahomed MmUpha Kka% for the appellant. The pur­
chase by the Collector under s. 58 of Act X I of 1859 is a nullity.
The case is not governed by Act XS. of 1859 or by Act Y II of 
1863 (B.C.), because the*property sold is neither an estate nor a
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1904 tenure, but only a dakhal or holding under the Government klaaa 
Haximak- njehal. The Oolleetor tad no jurisdiction to refuse the tender 

NissA of arrears made on the day of sale heeause s. 6 of the 
«, Eevenue Sale Law does not apply to the present ease. At any 

rate, the Golleotor, knowing of the fact of the tender  ̂ could not 
»0E iKDiA. purchase the property under s. 58 of Act X I  of 1859 on the 

ground that the sale bid did not come up to the arrears. The 
OoUeotor had no right to buy at the bid offered by the agent of 
the defaulter without asking whether he was willing to offer 
more. The Collector ought to have competed with the agent of 
the defaulter and then purchased the property.

Mcuhi Scrajiil Idam (on the same side). Tlie Gfovernment in 
this case was the aemindar, and must be subject to the same
liabilities as an ordinary zemindar. The Golleotor -when bidding 
for the property was not acting for the State, but as an agent 
of a zemindar, and hence s. 58 of Act X I  of 1859 did not 
apply.

Bahii Srkh Chandra Chotudhry  ̂ for the rsispondent. The 
Collector has the choice to proceed either under the Revenue 
Sale Law or under the Public Demands Eaoovery Act. He was 
not bound to proceed under the latter Act. TIi© refusal of the 
Collector to accept payment of the amount due after sunset on 
the latest day for payment, does not make the sale under Bengal 
Act YII of 1868 illegal: see Admuddin Faitoari v. The Secretary 
of State for Iudia{l). The terms of s. 58 of Act X I ol 
1869 strictly apply to the case. The bid not having come up 
to the arrears due, he was right in purchasing the property at 
the amount of the highest bid which was ten rupees in this case.

B r e t t  and M o o k b r j e e  JJ. This is an appeal on behalf 
of the plaintiff in a suit instituted by her under section 83 
of Act X I of 1859, for the reversal of a sale, held under 
that Act pm’suant to the provisions of section 11 of Act T H  
of 1868 (B.C.). The plaintiff alleges thac she is the proprietor 
of what is described in theae proceedings as dakhal 'No. 1, 
situated in G-ovemment khas mehal Char Gazi, that she defaulted
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to pay the rent and cesses due on account of the August instal- 1904
ment of 1900, that the property having been advertised for HAtmAS--
sale, her ao-ent offered to deposit the arrears before the sale,  ̂ >’is3a

® . Ch ow bhean i
but the Collector, acting under the last paragraph of section 6 v.
of Act X I of 1859, refused to receive the monej ,̂ and that
consequently the property was sold and purchased by the s'ob Ih-dia.
Collector on the 18th Decemher 1900 for Es. 10 under
section 58 of Act X I  of 1859. The plaintifi appealed to the
Commissioner, liut her appeal was dismissed on the 1st March,
1901. The plaintiff accordingly sues to set aside tlia sale on the
ground that it has been made contrary to the provisioas of
Act X I  of 1859 and Act Y II of 1868 (B.O.), and that she had
sustained substantial injury by reason of this irregular sale
under which her property, worth Rs. 1,100, had been transferred
to the Collector for Es. 10. The learned District Judge has held
that the sale took place in conformity with the pro\dsions of
the Eevenue Sale Law, that there had been no such irregularities
in the publication of the prescribed notices and in the conduct
of the sale as would vitiate it, and that consequently although
the plaintiff had suffered substantial loss, she was not entitled to
ask for a reversal of the sale. 'Jlie learned District Judge has
accordingly dismissed the suit, and against his decree the plaintiff
has appealed to this Court.

On behalf of the plaintiif-appellaut, the decision of the 
learned District Judge has been assailed on various grounds, 
which it is not necessary for us, in the view we tako of thj.q 
matter, to discuss in detail. In our opinion the sal© in this 
case ought to be annulled on the ground that it has not been 
held in aoeordanee either with the letter or the spirit of section 5 8 
of Act X I  of 1859. The facts, so far as they bear upon this 
question, are practically undisputed, and may be briefly stated.
This rery property was put up to sale on the 14th March 1900, 
by reason of default of payment of a previous instalment of 
rent; the Collector tsgan with a bid of one rupee; the defaulter 
'followed with a bid of ten rupees; there was no other 'bidder, 
but the offers rose till the Collector stopped at Es. 800, and th© 
property was knocked down to the agent of the defaulter for 
Es. 805. On the oeoasion of the sale of the 18th Decemfew
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1904 1 900, which was held after the refusal of the Collector to receive
full amoiiat of arrears tendered, and which is impeached ia 

KissA the present suit, the Collector began with a bid of one rupee;
V. the agent of the defaulter followed with a bid of ten mpses;

there was no other bidder, but the Collector enquired whether 
FOE India, was willing to increase the bid: as no one came forward,

the Collector forthwith closed the bid, and declared that he had 
purchased the property on account of the GoYernment, at the 
bid of ten rupees under section 58 of the Eevenue Sale Law, 
inasmuch as that bid was insufficient to ooY er the arrears 
realizable. W e are of opinion that the procedure adopted by 
the Collector is not in accordance with the prO Yisions of section 68, 
which provides for purchase by the G-overnment at a revenue 
sale in two classes of cases.

The section first provides that if there be no bid when an 
estate is put up for sale under the Act, the Collector may 
purchase the property on account of the Grovernment for one 
rupee; this clearly implies that the Collector is himself not to 
bid in the first instance, that he is to ascertain whether there are 
any- bidders for the property, and it is only when, no one offers
any bid that the Collector may purchase the estate for one rupee. 
The section then goes on to provide in the second place that 
when there are bidders but the highest bid is insufficient to 
cover the amount realizable, the Collector may take or purchase 
the estate on account of the Covernment at the highest amount 
bid. We are of opinion, that the highest bid, here referred to, 
is one not arrived at by competition between the Collector and 
the ordinary bidders. It appears to be clear that, as in the first 
class of cases, the Collector is to talse no action till he has 
ascertained that there are no bidders, so also in the second class of 
<3ases the Collector is to take no action till he has ascertained 
that the highest amount offered by the bidders present is insufiS- 
•oient to cover the amount realizable. We do not think it would 
be a reasonable constructicn of section />8 to hold that it is 
open to a Collector to compete with the other bidders and after 
he has been defeated and the highest bid determined against 
him, that he may turn round-and claim the benefit of the second 
part of section 58. If the Collector chooses to enter the ring
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as an ordinary bidder, he must be treated as sucii, 'and in order 1904
to succeed, h.e must outbid the otbex intending pnTobasexB. If ham^ st-
on tiie other hand, he desires to take advantage of the second part 
of section 58, he must wait and see ■whether the highest bid is «.
or is not sufficient to cover the demand realizable. In the case 
before ns, tha first bid of one rupee offered by the Collector 
was clearly not one under the first part of section 58, inasmuch as 
there was at least one perison, the agent of the defaulter, ready to 
offer bids. When therefore the second bid of Es. 10 was ofiered, 
if the Oolleotor desired to purchase the property, the only course 
open to him was to advance his own bid, like any ordinary 
bidder. We must hold accordingly that the procedure followed 
by the Collector and the purchase made by him were not in 
accordance with the provisions of section 58 of the Bevenu©
Sale Law.

If, however, we take a narrow and restricted view of the scope 
of section 58 and hold that the sale was conducted in a manner 
strictly within the letter of that section, the conclusion is inevit­
able that under the circumstances disclosed in the evidence, the 
Bale can in no way be regarded as a fair and impartial sale held 
in accordance with the spirit and true intent of that section.
It is clear from the evidence of the Collector and of his Sherista- 
dar that the Collector was dissatisfied with the owner of the 
property as she was a habitaal defaulter, and that as a punishment 
he was determined to have the property sold and placed out of 
her hands. It further appears from the evidence that this was 
the first and last occasion on which the Collector had bought a - 
property under section 68, at the highest amount bid. When 
we take these circumstances along with the fact that only a few 
months before when this very property had been put up to 
auction, the Collector had increased his bids from Re. 1 to 
Es. 800, it is only natural that the agent of the defaulter 
should be misled and completely taken by surprise at the 
action of the Oollecto? who began with a bid of 1 Ee., and 
as soon as this was followed by a bid of 10 Es. on behalf 
of the defaulter, turned round, and without any notice or 
warning, closed the sale under section 58 of the Revenue Sale 
Law. We entirely agree with the observation of the learned
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igoi District Judge that the ciroiimstancea are ugly and that Tbetweea
HAMMAN- astuteness of the Collector and the folly of her agent, tlie 

Chowmeaiti has snfiered real hardship. It is of the iitmoBt iTnporl;-̂
V. ance that sales under Act X I of 1859, the provisions of which in

^oT'StS interest of the State have a character of unusual stringency, 
SOB. India, g'hould he conducted with all possible fairness and impartiality.

We hold ■without any hesitation that the sale which is now 
impeached before iis is cot of this description ; it has been 
brought about by what must be regarded as an abuse of the
provisions of section 58, if indeed it may be regarded as a
colourable compliance therewith ; the conseci[ue:oo0 has been that 
a valuable property has passed into the hands of the Q-overnment 
for a nominal sum, while the defaulting proprietor still continues 
liable for the unsatisfied arrears. We must further observe that 
the evidence discloses that purchases are made by the Oolleotor 
on behalf of the G-ovornraent systematically in the district of 
Noakhali, which practice is hardly to be regarded as satisfactory, 
or one contemplated by the Law. As pointed out in paragraph 
4, section Y I o! the Buies made by the Board of Revenue uader 
Act X I  of 1859, the power vested in the Oollector by section 68 
must be exercised with discretion. It seems to ns to be hardly 
desirable that purchases should be systematically made on behalf 
of the Government by the Oollector who himself has the oonduct 
of the sale and whose duty it is to see that it is condaoted with 
absolute fairness and impartiality.

The resiilt therefore is that this appeal must be allowed, the 
decree of the Court below reversed, and the sale annulled under 
section 33 of Act X I  of 1859 on the ground that it has been 
made contrary to the provisions of section 58 of that Act. The 
plaintiff’s suit is accordingly decreed with costs in both Courts.

Appeal allowed,
s. 0. G,
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