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Before Mr. Jusiice Geidt and M. Justice Mookerjee.

RAM EUMAR BHATTACHARIEE 132%
Ve June 17, 28,

RAM NEWAJ RAJGURU.*

Chonkidari Chakran lunds—Right of occupauncy— Eectment-—Tenant-at-will—
Aet X of 1839, 5. B,

A right of occupancy mey be acquired by a tenant even in ckoukidari chekran
Jands under 8. 6 of Act X of 1859,

Thakooranee Dossee v, Bisheshur Mookerjes(1), Hyder Buksh v. Bkoopendro
Ded Coomar(2), Hurry Ram v. Nursingh Lal8), and Adkore Chunder Bahadvoy
v, Kiste Churn(4) referied to.

Secoxp appEAL by the plaintiff, Ram Kumar Bhaitacharjee.

This was a suit for Fhas possession of some lands on s
declaration of right thereto.

The pleintiff alleged that the disputed lands were formerly
chowkidari chakran lands which were resumed by Goverument in
January 1898, and settled with the Maharaja of Burdwan in
November of that year. Subsequently one Satcowry Banerjee
obtained from the Maharaja & permanent lease of those lands
and held possession of the same. In June 1899, Satcowry soid
his leasehold interest to the plaintiff under a registered deed of
sale. In July 1900, the plaintiff brought this suit for kkas posses-
sion of the disputed lands by ejecting the defendants, mainly on
the grounds that the defendants had no xight to the disputed lands,
that they were not entitled to keep the plaintiff out of possession,

* Appeal from Appellate Decreo, No. 1325 of 1902, against the decres of
K. N. Roy, officinting Distxict Judge of Bankura, dated April 3, 1902, confirming
the decree of Sidheshwar Chalavarti, Munsif of Baukura, dated Feby. 22, 1901.

(1) (1865) B. L. R. Sup. 202; (2) (1871) 15 W. R. 231,
3 W, R. (Act X) 20, (3) (1893) I L. R. 21 Cale, 129

(4) (387%) 6 Leg. Comp, 15,
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thaf their tenaucy, if any, under the chowkidars was that of a
tenant-at-will, and that such femancy cams to an end on the
resumption of the lands by Government.

The defendants contended that they were holding possession
of the disputed lands for a long time, as settled tenants, in succes-
sion to their ancestors; that they having thus acquired a right of
occupancy in the lands in question could mof be ejected from
their jote; and that the suit was not maintainable without a notice
to quit.

The Munsif held, that the defendants wers in possession of the
lands, as tenants, for many years under the chowkidars, and that
they acquired & right of occupancy in those lands, and were not
liable to be ejected therefrom ; and he accordingly dismissed the
guit,

On appeal, the learned District Judge affirmed the judgment
of the first Court, and dismissed the appeal.

The plaintiff now appealed to the High Court mainly on the

ground, that no right of occupancy could be acquired in chowkiduri
chakran lands,

Baby Digambar Chatterjee, for the appellant. A chowkidar
holds the elakran lands for performance of service, and his interests
in the land terminates on its resumption. The {enant with whom
he makes a settlement in respect of those lands can have no higher
interest than that of a tenant-at-will. And regard being had to
s. 181 of the Bengal Tenancy Act, a tenant under a chowkidur
cannot acquire a right of occupaney in the chakran lands.

Mr, B. (. Seal, for the respondents. Section 181 of the
Bengal Tenancy Act is protective in its operation and mnof des-
tructive, The Tenancy Act lays down certain rules under which
a sub-tenant canvot acquire a right of oceupancy ; the object of
8. 181 is to exclude service tenures from the operation of thoge
rules; it does mot destroy rights otherwise acquived. A ténanb,
who has already acquired a right of orceupa,noy in chowkidare
chakran lands is protected by s. 51 of Aet VI (B. C.) of 1870,
And such right is not destroyed by s, 181 of the Bengal Tenancy
Act. A raiyat holding even under a tvespasser acquives a right
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of occupancy : Binad Lal Pakrashi v. Kalu Pramanik(l), Adhore
Chunder Bakhadoor v, Kisto Churn(2), Golam Panja v. Hurish
Chunder Ghose(3).

Babu Digambar Chatierjee, in reply.

Cur. adv. tult.

Grror Axp Mooxerrre JJ.  On the 14th January 1898, some
chowkidari chakran lands were resumed by the Government, and
settled with the Maharaja of Burdwan, On the 26th Novem-
ber 1808, Satcowry Banerjee obtained a permanent lease of the
lands from the Maharaja aod, subsequently, on the 7th June 1899
conveyed his leaschold interest to the plaintiff, On the 17th
July 1900 the plaintiff instituted the present suit to eject the
defendants on the ground that their tenancy, if any, under the
choukidars gave them the position of a tenant-at-will, avd that
such tenancy had terminated on the resumption of the lands,
The defendants pleaded that they had acquired rights of oecu-
pency and were not liable to be ejected, The Court of first ins-
tance held that the defendants had been in occupation of the
" lands as cultivating tenants under the chowkidars, that the rent
receipts from 1846 —1898, which they had produced to prove their
possession for many years, were genuine, and, that they must be
~ treated as raiyats, who had acquired a right of occupancy and were
not lieble to be cjected. The learned Munsif accordingly dis-
missed the suif, and, upon appeal, his decree has been affirmed by
the learned Distriet Judge.

The plaintiff hes appealed to this Court, and, on his hehalf it
has been contended, that a chowkidar holds his ehakran lands for
the performance of service, that his interest therein is inalien-
able beyond his term of office, that any tenant, whom he may
settle on the land, can have no bigher position than that of ;;
tenant-at-will, ‘and, that having regard to the language of section
181 of the Bengal Tewancy Act a tenant under a chowkidar can
not acquire the sfatus of a raiyat so as to affect the incident of a

(1) (1833) 1. L. R. 20 Cale. 7C8. « (2) (1877} 6 Leg. Comp, 15,
(89 (1872) 17 W. R. 352,
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service-tenure, that every holder thereof is entitled to take it in
the condition in which it was created. The question raised before
us, is not altogether free from difficulty, and, we think that there
is considerable force in the contention that, as was pointed out by
Mellish L. J. in Great Western Railway Co. v. Smith(l), upon
genseral principles, when a lessee creates an under-legge or any
other legal interest, when the lease is forfeited, the under-lessee, as
the person claiming under the lesses, loses his estate as well ag the
lessee himself. But we are of opinion that if is unnecessary for us
to decide the true effect of section 181 of the Bengal Tenancy Act
in the present case, which must be decided on other grounds. As
found by the Courts below, the tenancy upon which the defendants
roly, was created af least as far back as 1846, thit is more than
twelve years before Act X of 1859 was passed. Iaving regard
thereforoe to the language of section 6 of Act X of 1859, which was
held by the decision of the Fall Court in the case of T/akoorance
Dossee v. Bisheshur Mookerjee(2), to be retrospective in its operation,
go a8 to confer a right of occupancy as soon as the Act came in
force, upon tenants, who had cultivated or held lands as raiyats for
twelve years, it follows that the defendants in the present case had
acoquired a right of ocoupascy in 1859. This conclusion is not
affected even If we assume that the defendants were originally
mere tenants-at-will, for, as pointed out by Mr. Justice Dwarka-
nath Mitter in Hyder buksh v. Bhoopendro Deb Ooomar(3) though
they might have been originally tenants-at-will, they acquired a
right of occupancy under the provisions of section 6, Act X of |
1859, as they and their ancestors had held or cultivated the lands
in dispute for a period of more than twelve years., Consequently,
the right of occupanoy acquired before 1859, would be maintained
under the Aot of 1859, as also under the provisions of section 6
of Act VIII of 1869 B. C., and would continue to exist under
section 19 of the Dengal Tenancy Act ; see also the case of Hurry
Ram v, Nursingh Lal(4). We may add, that the view we take of
the acquisition of ocoupancy rights in choukidari chakran land

(1) (1875) L. K, 2Ch. D. 235, 263. (8) (1871) 15 W. R. 231.

(2) (1%65) B. L. R. Sup, 202; - (4) (1893) L L. R. 21 Calc. 129,
3 W. K. (Act X) 29, . :
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under Act X of 1859, is supported by the decision of this Court
in the case of ddhore Chunder Bakadoor v. Kisto Churn(1) (Sec.
App. No. 2302 of 1875) decided by Markby and Prinsep JJ.
It follows, therefore, that the defendants are occupancy raiyats

CALCUTITA SERIER

and not Hable to be evicted as trespassers,
The appeal fails and must be dismissed with costs.

B.

P B,

{1} {1877; © Leg. Comp, 15.

Appeal dismissed,
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