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APPELLATE CIVIL.

Before Mr. Justice Brett and Mr. Justice Moskerfee.

1904 “IIARI KISORE BARNA SARMA

Tuly 4,7 o.
’ BARADA KISORE ACHARIYA CHOWDHURI

Oceupanecy-ratyat—Bengal Tenancy Act (VIIT of 1885, ss. 23, 76 (%) (), "7—
Improvements—Iasonry dwelling-honse—Humnestead  land— Purposes of
tenancy —Permanency, proof of —Injunction.

An occupancy-raiyat has a right to ersct as a dwelling-house a building con-
sisting of masonry walls with a corrugated iron roof, on the site of his ancestral
dwelling-house within the bhomestead land of the holding; thore is nothing in
sections 23 and 76 of the Bengal Tenancy Act to prevent bim from doing so.

There is nothing in section 76 of the Bengal Tenancy Act to indicate that a
suitable dwelling-hnuse of an occupaney-raiyat as described in that section, must
be of a temporary deseription only.

Nyamutoollah Ostagur v. Gobind Churp Duth(1) followed ;

Prosunno Coomar Chatterjee v. Jayun Nath Bysack{2) referrved to ;

Anund Coomar Mookerjee v. Bissonath Banerjes(3) and Heni Mudhab
Buaneijee v Jui Krishiew RMoovkerjee(d) distinguished,

8rconn Arrzan by the defendants, Huri Kisore Barna Sarma
and others.

The plaintiffs, Barada Kisore Acharjya Chowdhuri and
others, who are the zemindars, instituted the suit for & permanent
injunction restraining the defendants from constructing a pucca
building on the disputed land. It was alleged that the defen-
dants, who were occupancy-raiyats, were attempting to construct
a large pucca building ou #e land within their holding, that in

# Appeal from Appellate Decree No. 2007 of 1901, against the deciee of
D. N. Barkar, Subordinate Judge of Mymeusingh, dated July 29, 1501, reversing
the deeree of Shashi Bhushan Seh, Munsif of that district, dated Dec, 21, 1900.

(1) (1866) 6 W. R. (Act X.) 40.  (3) (1872) 17 W. R. 416.
(2) (1831) 10 C. L. R. 25. (4) (186957 B, L. B. 152; 12 W. R. 495.
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the pergunnah ordinary tenants were not competent, in accord-
ance with immemoriul oustom, to construct pucee buildings on
their holdings without the cousent of the landlords and that, if the
defendants were allowed to do so, the condition of the land would
be altered and it would become unfit for cultivation. The defen-
dants contended that the land in dispute was theiy (ubleray land,
that they had pulled down an old dwelling-house owned and
keld by them which stood on the land and were constructing on
the same site a house, 18 cubits in length and 14 cubits in
breadth, with pucea walls sapporting a roof of corrugated irom;
and that in the pergunnah even occupancy-raiyats had the right,
by local custom and without the consent of the maliks, to construct
houses of corrhgnted iron voof supported on walls.

The Munsif held that the defendants were occupaney-raiyats,
that under sections 76 and 77 of the Bengel Tenancy Act, they
had the right to construct the building in dispute, which was
being erected on the homestead portion of the holding, that the
custom was rather in favor of their case and accordingly dismissed
the suif.
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On appeal preferred by the plaintiffs, the Subordinate Judge .

reversed the decision of the Munsif and decreed the suit, holding
that the building in question was not a switeble one for a raiyat,
and that, if the landlords stood by and allowed such permanent
structures to be raised, the defendants might hereafter claim &
permanent interest in the land or heavy compensation in case of
ejectment.

Babu Nitmadkab Bos¢ (Babu Hukunde Nath Roy with him),
for the appellants, contended thet there weas mothing in the
Bengal Tenancy Act to prohibit an oocupancy-raiyat from erecting
a pucee building on the site of his formter kuiche dwelling-house.
Section 23, read with clause {f) of sub-section 2 of section 76,
shows that he has the right to erect such a pucea building. The
erootion of & building do@s not impair the value of the land or
render it unfit for the purposes of the tensncy. The words “sait-
able dwelling-house’” in clause (f) show that the house shonld be
suitable so as to be considered as an’ improvement within the
meaning of the section.
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Tt was held under Act X of 1859, in the case of Nyamutoollah
Ostagur v. Gobind Churn Dutt(1), that en occupancy-raiyat could
erect a pueez building : see also Prosunno Coomar Chatlerjes v,
Jagun Nath Bysick(2), Other cases which seem to take & contrary
view are clesrly distinguishable. In those cases the raiyat
attempted to convert a portion of the land actually used for agri-
culture into a building ground : see Jugut Chunder Roy Chowdhry
v. Eshan Chunder Banerjee(3) and Lal Sakoo v. Deo Narain
Stngh{4).

Mr. Hill (Babu Dwarkanath Chakravaréi with him), for the
respondents, contended that a masonry dwelling-house was not
“guitable ” to an occupancy holding, which wus not of a permanent
character, within the meaning of clause (f) of sub-section 2 of
gection 76 of the Bengal Tenancy Act. An occupancy-raiyat,
baving no permanent interest in the land of the holding, has no
right to erect on it a building of a permanent nature. Besides,
guch a building would alter the character of the holding, and if
erected without the consent of the landlord, might in future be
pleaded as evidence of a permanent right: see dwnund Coomar
Nookerjee v. Bissonath Banerjee(5) and Beni Madhab Banerjee v,
Jai Krishna Mookerjee(6).

Bubu Nilmadhab Bose, in 1'eply."p

Cur. ade. vult.

Brerr axp Mooxzrsze, JJ. This suit was brought by the
plaintiffs against the defendants appellants to obtain a per-
manent injunction against them restraining them from constructing
any magoury building on the land included in their holding., The
defendants are admittedly raiyats with a right of occupancy, and
from their written statement it appears that the building which
they were constructing for the purpose of a dwelling-house was
» house 18 cubits in length by 14 cubits in breadth, consisting of

(1) (2866) 6 W. R. (Act X.) 4. (4) (1878) 1. L. R. 3 Calc. 781;
(2) (1881) 10 C. L. B, 25, _ 2 ¢, L. R. 204.
(8).(1875) 24 W. R. 220. (5) (1872) 17 W. R. 416,

(6) (1869) 7 B, I, R, 152; 12 W. R. 405,
r
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masonry walls supporting a corrugated iron roof. This building
they were constructing on the site of their old dwelling-house
and on land which for generations had been the homestead land
of the holding.

The case for the plaintiffs was that the defendants had no
right to ereot such a building without first obtaining their consent
as landlords. For the defendants it was contended that under
the provisions of stetion 77 and clause f of sub-section (2) of
section 78, of the Bengal Tenancy Act, they had a right without
the landlord’s consent to erect a suitable dwelling-house in the
holding and that the building, which they were erecting, was &
suitable dwelling-house, and came under the description of an
improvement to the holding.

The Munsif held that the building, which the defendants were
erecting, came within the description of a suitable dwelling-house
and that they had a statutory right to construct it. He accord-
ingly dismissed the plaintiffs’ suit.

On appeel the Subordinate Judge has set aside the judgment
and decres of the Munsif and has decresd the plaintiffs’ suit. He
appears to have held that as the building under construction was
of a permanent nature, the defendants, as raiyats with rights of
oceupancy and as such having no permanent interest in the land,
had no right to construct it without the landlord’s consent, and
that it was not asuitable dwelling-house for a raiyat, who had

- not a permanent interest in the land. The defendants have
appealed to this Court.

On behalf of the appellants, it has been contended that the
erection of the building in question by the defendants was an
improvement within the meaning of clause / of sub-section 2 of
section 76 of the Bengal Tenancy Act, and further that under
the provisions of section 23 of the Act the defendants were
within their rights, as the construction of the building in question
did not materially impair the value of the land or render it
unfit for the purposes of the tenancy. In support of this view
the ocages .of IV Jamc¢1foolaala Ostagur v. Gobind Churn Dutt(l),
and of Prosunno Coomar Chatterjes v. Jugun Nuth Bysack(2)
are relied on.

(1) (1866) 6 W. R. (0t X). 40. (2) (1881) 10 C. L. R. 25.
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The learned Coungel for the respondents has on the other hand
argued that as a raiyat with a right of ocoupancy has no perma-
nent interest in the soil of the holding, he hag no right to erect
a building of & permanent nature. e has further urged that
the erection of such a building will alter the character of the
tenancy, for being a structure of a permanent nature it will
evidence o pormanent right., e contends that the dwelling-house
referred to in clause f of sub-gection 2 of sectitn 76 of the Bengal
Tenancy Act must be one suitable to the helding and not to the
condition inlife or circumstances of the tenant, and that & masonry
dwelling-house is not suitable to & holding which is not of &
permenent nature. He has referred us to the case of Anund
Coomar Mockerjee v. Bissonath Banerjee(l) ag laying down the
principle which shculd be followed in this case, and to the case
of Beni Madhab Banergee v. Jui Krishna Mookerjee(2) as indicating
the danger and trouble which would accrue to a landlord if
tenants with occupancy rights could, without his consent, construet
dwelling-house of a permanent character, He urges that a tenant,
who wishes to build such a house, must first obtain the landlord’s
consent or purchase a permanent right in the land, and that the
mere issue by the landlord to the tenant of a notice of objection

" would not be sufficient to protect the landlord’s right as in course

of time all evidence of that objection would disappear,

The question which we have to decide is whether & vaiyat with
a right of ocoupancy, like the defendants, has a right to erect as
a dwelling-house a building consisting of masonry walls and
a corrugated iron roof, 18 cubits in length and 14 cubits in
breadth, on a site in the holding on which the dwelling-house had
all along stood and which had been used as the homestead land
of The holding from the time of his father and of his predecessors
in interest before him. We propose to confine our judgment to
this question alons.

The case of Nyamutoollah Ostagur v. Gobind Churn Dutt(3)
laid down sp long ago as 1866 that “a raiyat with a right of ocou-

pancy may build a pucca house on his land, . . .. so long as

(1) (1872) 17 W. R. 416. . (2) (1869) 7 B. L. R. 152; 12 W. R. 495.
(8) (1866) 6 W. R. (Act X).10.
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he does not injure it to the detriment of the landlord,” and that 1004
view was assented to in 1831 in the case of Prosumno Coomar y,. Kisora
Chattarjee v. Jagun Nath Bysack(l). The case of .Adnund Coomar gfsﬁj
DMookerjee v. Bissonath Banerjee(2), has no application to the facts w,
of the present case. In that case it was held that a tenant with ?{;gf‘fﬁ
a right of occupancy had no right to dig exenvations in his c;ﬁﬁi’fﬁ ‘
holding for the purpose of making a brickfield,

There is ther@fove authority that under the old Acts it was
held that a raiyat with a right of occupaney had a right to erect
a pucea dwelling-house on his holding. The contention advanced
on hehalf of the respondents is that sneh a house cannot be
regarded as a suitable dwelling-house within the meaning of
clause f sub-section 2 of section 76 of the Bengal Tenancy Acb
because it is of a permanent character. The ohjection based on
the ground of permanency alone does not, however, appear to be
suitable. A dwelling-house constructed with strong sa/ wood
posts and heams would certainly be of as permanent a character
as one the walls of which were made of sun-burnt bricks or even
kiln-burnt bricks cemented together with mud, and objection has
never been taken to a dwelling-house of the first description.
There is nothing in the provisions of the section to restrict the
tenaut to a temporary erection only as a dwelling-house, and in
fact such a temporary erection could hardly be regarded as of
the nature of an improvement. There is nothing therefore to
indicate that a suitable dwelling-house as described in section 76
must be one of a temporary description only. The objection
which the learned Counsel for the respondents has taken, hased on
the decision in the case of Buui Mudhut Banerjec v. Jai Krishna
Mookerjee(3), thaf, if tenants were to be allowed to erect houses
such as is contemplated in the present case, it would be to permit
the tenant to create evidence of a permanent tenure to the detri-
ment of the landlord, doss not appear to be scund. If it be beld
that an occupancy-raiyat has a right without the consent of his
landlord to erect as a dwelling-house such a building s is contem-
plated in this case, Tts erection can raise no presumption against
the landlord that the tenancy is permanent, any more than any

(1) (1881) 10 C. L. R. 25. .2) (1872) 17 W. R. 416.
(3) (JS69) 7 B. L. R. 152; 12 W. R, 495,



1040

1004
T
Hazr1 K1soRE
Barya
Sarma
Do
BaRADA
Krsoryp
ACHARITA
CHOWDHEURI.

CALCUTTA SERIES. VoL, XXXi.

other lawful improvement which the tenant might earry out on
the holding. The provisions of section 76 do nob in our opinion
bar the defendants from erecting the dwelling-house proposed in
this case.

Nor does the objection that the dwelling-house must be suit-
able to the holding appear to carry any weight in this case. The
house, which it is proposed to erect on the land, which has all along
been the homestead land of the holding, canno®be held to materi-
ally impair the value of the land or render it unfit for the purposes
of the tenaney so as to countravene the provisions of section 23
of the Tenancy Act. It is mot proposed {o reduce the area of the
agricultural lands in the holding, or to apply the site on which
the house is to be erected to purposes different from those to whick
it has all along been devoted.

The building, which it is proposed to erect, is certainly mnot
one which on accourt of its size is unsuitable to the character of
the holding,

We can find no reasons therefore why the tenants-defendant
should he in any way restrained from comstructing the dwelling«
house which they propose to erect, and we are unsble to agree
with the findings of the lower Aprellate Court on this point.
We are also unable to accept the view suggested by the learned
Coungel's remarks that the tenant should not be allowed 0 executs
any improvement in his holding without first obtainivg the consent
of the laundlord by the payment of some sum of money. The
tenant has a right to erect a suitable dwelling-house on his holding
a8 an improvement thereto, and the improved dwelling-house which
the defendants propose to erect is nothing more than a suitable
dwelling-house within the meaning of sedtion 76 of the Tenancy
Act,

We accordingly set aside the judgment and decree of the
fower Appellate Court and restore the order of the Munsif with
costs. The result is that the suit of the plaintiffs will stend
disraissed with costs in all the Courts,

Appecl allowed,



