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APPELLATE CIYIL-

Before 2£r. Justice Brett and Mf\ Justice MooiJm'jee.

1904 “h a e i  k i s o e e  b a e n a  s a e m a
■V.

b a e a d a  k i s o b e  a o h a r j t a  o h o w d h i j e i  *

Oeoiipancy-raiiiat—Beugal Tenanoy Aot {V I I I  of 18S5\ ss. S3, 76 ( " )  ( / ) ,  77—  
Improvements— Masoiiri/ dywelling-liouse—Kamestead land—Fvjyoses of 
tenancy —3?ermamncij, proof of— Injunction.

An occupancy-nuyat lias a righ t to erect as a dwel'ling-house a b u ild in g  con­
sisting o f  masonry walla with a corrugated iron roo f, on the site o f his ancestral 
dwelliug-hotise wioliin the  homestead land  o f  the h o ld in g ; th ore  is n oth iiig  in 
sections 23 and 76 o f  the B engal Tenancy Act to prevent' h im  from  doing so.

There is nothing in section 76 o f the B engal Tenancy A ct  to  indicate that a 
Bult&blo dwelling-house o f  an  occupancy-raiyat as described  in  that section , m ust 
be o f  a tem porary description only.

Niiamidoollah Ostagur v. Odhincl Churn Diitb{V) fo llow ed  ;
Prosimiho Coomar Ohatterjee v . Jagun Nath BgsaoJa^) referred  to ;
Aniinil Ooomar Mookerjee v . Bissonath Sanerjee^) and Meni Madhah 

Banerjee v- Jai Krishna MouJcerjee{^) distinguished.

S e c o n d  A p p e a l  by the defendants, Hari Kisore Barna Sarma 
and others.

Tlie plaintiffs, Barada Eisore Aoliarjya Gliowdliuri and 
otlieTs, who are the zeraindai's, instituted the. suit for a permanent 
injunction restrainiug the defendants from constructing a pucca 
building on the disputed land. It was alleged that the defen­
dants, who were occnpanoy-raiyats, were attempting to construct 
a large huildicg on tte land within their holding, that in

# Appeal from  A ppellate Decree N o . 2097 o f  1901, against the decree o f  
D. M, Sarkar, SabQi'diuate Judge oi Mymeasiugb, dated July 29, 1901, reversing 
the decree o f  Shashi B hushaa Sen, M u nsif o f  that d istrict, dated D ec. 21, 1900.

(3) (1866) 6 W. R. (Act X.) 49. (3) (1872) 17 W. E, 416.
(2) (18SI) 10 C. L. E. 25. (4) (1869/7 B. L. R. 152 j 12 W. R. 49S.



t l ie  p e r g im n a h  ordinary tenants w e r e  n o t  c o m p e t e n t ,  in accord- J9C4
a iie e  w it h  im m e m o r ia l  o i is to m , t o  c o n a t r i io t  pmca b u i ld in g s  o a  

t l ie ir  h o M io g 's  w itliou fc  t h e  c o n s e n t  o f  t l ie  la n d lo r d s  a n d  that^  if th e  

defendants w e r e  a l l o w e d  to d o  so , t l io  condition o f  ttie  land w o u ld  v.

b e  a lt e r e d  a n d  it w o u ld  b e c o m e  u n fit  f o r  c u l t iy a t io n .  T h e  d e f e n -  Kigmuf
d a u t s  contended t l ia t  th e  land i n  d is p u t o  was t h e i r  iakheraj land, AoHAEjyACjIOWDUtFUI,
t h a t  they had pulled down an old dwelling-house owned and 
h e ld  by t h e m  w h ic h  s t o o d  o n  t h e  la n d  n n d  w e r e  c o n s t r u c t in g ’ o n  

t h e  s a m e  s ite  a  h o u s e j  1 8  c u b it s  in  l e n g t h  a n d  1 4  c u b i t s  in  

b r e a d t h ,  w i t h  pucoa w^alis s u p p o r t in g  a  roof o f  c o r r o g -a te d  i r o n ; 
and that in the j ) e r g u n n a h  even occupancy-raiyats had the right, 
by local custom and w it h o u t  the consent of the maliks, to construqt 
houses of corrugated iron roof supported 0 1 1  walls.

The Miinsif held that t h e  defendants were occupancy-raiyats, 
that under sections 76 and 77 of t h e  B e n g a l  Tenancy Act, they 
had the right to construct the b u i ld in g  in dispute, which, was 
b e in g  e r e c t e d  o n  t h e  h o m e s t e a d  p o r t i o n  o f  the h o ld in g ,  that t h e  

custom was rather in favor of their case and accordingly dismissed 
the s u it .

On appeal preferred by the plaintiffs, [he Subordinate Judge . 
reversed the decision of the Mnusif and decreed the suit, holding 
that the building in question -was not a miiahle one for a raiyat, 
and that, if the landlords stood by and allowed such permanent 
structures to be raised, the defendants might hereafter claim a 
permanent interest in the laud or heavy compensation in ease of 
ejectment.

Bobu Milmadhab Bose {Bahii Mukunda Nath^&op with him), 
for the appellants, contended that there was nothing in the 
Bengal Tenancy Act to prohibit an oocupancy-raiyat from erecting 
a pucoa building on the site of his forider hutcha dwelling-house.
Section 23, read with clause ( / )  of s u b -s e c t io n  2 of s e c t i o n  76, 
shows that he h a s  the right to erect s u c h  a pucca building. T h e  

erection of a building do5s not impair the value of the land o r  

render it unfit for the purposes of the tenancy. The words ‘" suit­
able dwelling-house”  in clause ( / )  s l io w  thiit the house should b e  

suitable so as t o  be considered as an *  improvement within t h e  

m e a n in g  of t h e  s e e t io n .

VOL. XXXI.3 CALCUTTA SKRIES. 1015



1 9 0 4  It was held utxdei Act X  of 1859, in tKe ease of Nyamutoolluh
Has^^soee Ostagiir v, Qobind G/mrn J)uU{l), tliat an ocoiipancy-raiyat could 

Baesa erect a piicca building : see also Prosunno Coomar Ohatterjee y.
V, Jagun Nath By sack {2), Other cases -wMch seem to take a contrary 

Eisoee clearly distinguishable. In those oases the laiyat
Achabjfa attempted to convert a portion of the land aotually need for agri-Chowphxtbi- ^

culture into a building ground : see Jugut Chunder Moy Qhowdhry
V. Eshan Chunder Banerjee{2>) a n d  Lai SaJioo v .  Leo Narain
8ingh[^)-

Mr. Hill {Bahu Dwarkanath Ghahramrti with him), for the 
I’espondeBts, contended that a masonry dwelling-house was not 

suitable ” to an occupancy holding, 'which was not of a permanent 
character, within the meaning of clause ( / )  of sub-section 2 of 
section 76 of the Bengal Tenancy Act. An occiipancy-raiyat, 
haTiug no permanent interest in the land of the holding, has no 
light to erect on it a buildiug of a permanent nature. Besides, 
such a building would alter the character of the holding, and if 
erected without the consent of the landlord, might in future be 
pleaded as eTidenee of a permanent right: see Anund Coomar 
JMookerjee v .  Bissonath Banerfee{o) and Beni M<idhab Banerjee y , 

Jai Mrishna M<)oherjce{Q),
Bahn Nilm adhab Bose, in reply/

Our. adv. mU.
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July 7, B rett a n d  M ookerjee, J J. This suit was brought by the 
plaintiifs against the defendants appellants to obtain a per­
manent injunctidQ against them restraining them from constructing, 
any masonry building on the land included in their holding. The 
defendants are admittedly raiyats with a right of occupancy, and 
from their written statement it appears that the building which 
they were constructing for the purpose of a dweUing-hou^se was 
s, house 18 ciiHts in length by 14 oubit  ̂ in breadth, consisting of

( 1 )  (1866) 6 W . B . (A ct  X .)  40. ( 4)  (1878) I .  L . R . S Calc, 781,-
(2) (1881) 10 C. If. R. 25. 2 C. L. B. 294.
(8 )^(1875) 24, W . B . 220. " ( 5) j ;i8 7 2 ) 17 W . R . 416,

( 6)  ( i8 6 0 ) 7 5 . L .  E . 153 ■ 12 W . 405 ,



masonry walls supporting a corrugated iroa roof. This building 1904 
they were constructing on the site of their old dwelling-liouse HARi^aoaa 
and on land which for generations had been the homestead land Baesa 
of the holding-

The case for the plaintiffs was that the defendants had no t̂aoBs
right to ereot such a huildinff without first ohtaiains their consent Achaej7ao o Chowdhtjbi.
as landlords. For the defendants it was contended that under
the provisions of section 77 and clause /  of sub-section (2) of
section 76, of th.e Bengal Tenancy Aet, they had a right without
the landlord’s consent to erect a suitable dwelling-house in the
holding and that the building, which they were erecting, was a
suitable dwelling-hoase, and came under the descriptioa of an
improvement to the holding.

The Munsif held that the building, which the defendants were 
erecting, came within, the description of a suitable dwelling-house 
and that they had a statutory right to construct it. He accord­
ingly dismissed the plaintiffs’ suit.

On appeal the Subordinate Judge has set aside the judgment 
and decree of the Munsif and has decreed the plaintiffs’ suit. He 
appears to have held that as the building under constriiotion was 
of a permanent nature, the defendants, as raiyats with rights of 
occupancy and as such having no permanent interest in the land, 
had no right to construct it without the landlord’s consentj and 
that it was not a suitable dwelling-house for a raiyat, who had 
not a permanent interest in the land. The defendants have 
appealed to this Court.

On behalf of the appellants, it has been contended that the 
erection of the building in question by the defendants was an 
improvement within the meaning of clause /  of sub-section 2 of 

. section 78 of the Bengal Tenancy Act, and further that under 
the provisions of section 23 of the Aet the defendants were 
within their rights, as the construction of the building in question 
did not materially impair the value of the land or render it 
unfit for the purposes of th.e tenan.cy. In support of this view 
the cases .of NyamufooUah Ostagur v. Qobind Churn 
and of Frosunno Coomar Ohatterjee v. Jaguit Nath Bysack(2) 
are relied on.
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1 9 0 4  Tlie learned Counsel for tlie respondents has on tlie other hand
H ^iTisop 2 ai’giied tJiat as a raiyat with a right of occnpancy has no perma-

" 5AEJTA ' nent interest in the soil of the holding, he has no right to erect
a biiilding of a permanent nature. He has fnxther urged that

babada erection of such a hnilding will alter the character of the
KiSORE °  L J 'L ‘Ackaujya tenancy, for being a structure of a permanent nature it -will 

€Ho\vBHXJBr. pormanenfc right. He contends that the dwelling-house
referred to in clause /  of sub-section 2 of sect^n 76 of the Bengal 
Tenancy Act must be one suitable to the holding and not to the 
condition inlife or circnmBtanees of the tenant, and that a masonry 
dwelling-house is not suitable to a holding which is not of a 
permanent natm’e. He has referred ns to the case of Ammd 
Goomar Mot'kerjee y. Smonath Banerjee{l) as laying down the 
principle wliich should be followed in this case, and to the case
of Beni Madhah Banerjee y. Jed Krishna MooherJee{%) as indicating
the danger and trouble which would accrue to a landlord if 
tenants with occupancy rights could, without Ms consent, construct 
dwelling-house of a permanent character. He urges that a tenant, 
who wishes to build suoh a house, must first obtain the landlord’s 
consent or purchase a permanent right in the land, and that tbe 
mere issue by the landlord to the tenant of a notice of objeotioa 
would not be sufficient to protect the landlord’s right as in course 
of time all eyidence of that objection would disappear.

The question which we hare to decide is whether a raiyat with 
a right of occupancy, like the defendants, has a right to erect as 
a dwelling-house a bnilding consisting of masonry walls and 
a corrugated iron roof, .18 cubits in length and 14 cubits in 
breadth, on a site in the holding on which the dwelling-house had 
all along stood and which had been used as the homestead land 
of Sie holding from the time of his father and of his predecessors 
io interest before Mm. We propose to confine our judgment to 
this question alone.

The case of Nyamiitoollah Ostagur y. Qobind Churn I)uU{d) 
laid down so long ago as 1866 that “ a raiyat with a right of occu­
pancy may build a house on his land, , . . .  so long as
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he does not injure it to tlie detriment of tlie landlord,”  and tiiat iao4
view was assented to in 18S1 in tlie case of Prosumo Ooomar HAarKisoss
Chathfjee v. Jagan Bath Bffsack{l). The ease of Ammd Ooomar 
Mooherjee y. Bissonatli ])(me}jee{2), has no applioation to the facts w.
of the present case. In that ease it was held that a tenant with kisosb
a right of occupancy had no right to dig excaTations in his 
holding for the purpose of making a briclcfield.

There is therefore authority that under the old Acts it was 
held that a raiyat with a right of oceupancy had a right to erect 
a pueoa dwelling-house on hia holding. The contention advanced 
on behalf of the respondents is that such a house cannot be 
regarded as a suitable dwelling-house within the meaning of 
olanae /  sub-seotion 2 of section 76 of the Bengal Tenancy Aob 
because it is of a perinaneEt character. The objection based on 
the ground of permanency alone does not, however, appear to be 
suitable. A dwelling-house constructed with strong wood 
posts and beams would certainly be of as permanent a character 
as one the walls of which were made of sun-burnt bricks or even 
kiln-burnt bricks cemented together with mud, and objection has 
never been taken to a dwelling-house of the first description.
There is nothing in the provisions of the section to restrict the 
tenant to a temporary erection only as a dwelling-house, and in 
fact such a temporary erection could hardly be regarded as of 
the nature of an improvement. There is nothing therefore “to 
indicate that a suitable dwelling-house as described in section 76 
must be one of a temporary deacription only. The objeotion 
which the learned Counsel for the respondents has taken, based on 
the decision in the case of Mudfutb Bauerjee v. Jai Krishna 
Moo'kerjee{^  ̂ that, if tenants were to be allowed to erect houses 
such as is contemplated in the present case, it would b'e to permit 
the tenant to create evidence of a permanent tenure to the detri­
ment of the landlord, does not appear to be sound. If it be held 
that an occupancy-raiyat has a right without the consent of his 
landlord to erect as a dwelling-house such a building as is contem­
plated in this case, its erection can raise no ]>resumption against 
the landlord that the tenancy is permanent, any more than any
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1 9 0 4  other lawful improvemenfc wliioh. the tenant migM carry out on
HABi*KrsoEE bolding. The provisions o£ eeotion 76 do not in our opinion

Barna bar the defendants from erectiog the dwellinff-house proposed laSaeka „  . o i X
V. this case.

KkSb Nor does the objeotioE that the dwelling-house must be suit-

Cmowmosi holding appear to carry any weight in this oase. The
house, which it is proposed to erect on the land, whioh has all along 
been the homestead land of the holding, canno^be held to materi­
ally impair the value of the land or render it unfit for the purposes 
of the tenancy so as to contravene the provisions of section 2S 
of the Tenancy Act. It is not proposed to reduce the area of the 
agricultural lands in the holding, or to apply t>h.e site on which 
the house is to be erected to purposes diJSerent from those to which 
it has all along been deToted.

The building, which it is proposed to erect, is certainly not
one which on account of its size is unsuitable to the character of 
the holding.

We can find no reasons therefore why the tenants-defendant 
should be in any tv̂ ay restrained from constructing the dwelling- 
house which they propose to erect, and we are unable to agree 
with the findings of the lower Appellate Court on this point. 
“We are also unable to accept the view suggested by the learned 
Gomisel’s remarks that the tenant should not be allowed to execute 

, any improvement in his holding without first obtaining the consent 
of the landlord by the payment of some sum of money. The 
tenant has a right to erect a suitable dwelling-house on his holding 
as an improvement thereto, and the improved dwelling-house which 
the defendants propose to erect is nothing more than a suitable 
dwelling-houBe within the meaning of seotion 76 of the Tenancy 
Act.

We accordingly set aside the judgment and decree of the 
lower Appellate Court and restore the order of the M'unsif with 
costs. The result is that the suit of the plaintiffs will stand 
dismissed with costs in aU the Courts.
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Appeal allowed.
M. R. '


