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APPELLATE CIYIL.
Before Mr<. Jtisiice GTiose and M r, Justice &ddi-

UMESH CHANDRA DASS 

SHIB NARAIN MANDAL.^

Decree, exeevtion o f— Execution, steps in aid of— Sale, Confirmation of— Civil 
Procedure Code (Act X I V  of 1S82J ss, 311, 312— Limitation.

A n  application b y  a  decree-holder, syho bas parclm sed a property in  execution  o f  
M b ow n decree, f o r  confirm ation o f  the sale, is not an application  to taka some steps 
in  aid o f  execution o f t lie  decree.

1 9 0 4  

Jvly 6,

Second a p p e a l b y  U m esli OMndra Das, the deoree-Iiolder.
'THs appeal arose out: of aa application, made on tlie 19tk 

December 1002, for execution of a decree of the Munsif of Midna- 
poie dated September 20, 1895, l>y tb.6 purcliaser of tke decree 
from the original decree-kolder. The judgment-debtox, upon, 
notice under s. 2S2 of the Code of Civil Procedure, appeared and 
opposed the application mainly on the ground that it was barred 
by Emitation under Art. 179, el. (4), Sch. II  to the Limitation Act 
(X T  of 1877). There was a preyions application for execution, 
by this purchaser, of the decree on 15th August 1902, but it waB 
dismissed for want of prosecution on the 1st Decem.her following. 
Before this, the decree was sent for execution, at the instance of 
the original decree-holder, to the Court of the Munsif of Tamlufc ; 
and the last application for execution to that Court was made on 
the 3rd May 1899. In this execution case of the Tamluk Court, 
the immoveable property of the jud^ent-debtor was sold on the 
16th August 1899, and the deoree-holder himself becoming the 
purchaser, deposited on that very day the sale-fee (poundage fee), 
and put in an application praying for a jset-off of the purchasQ

*  A ppea l fro m  O rder H'o. 4S6 o f  1 9 0 3 , against tb e  order o f  B . <3. D rake B rock
snau, D istr ict  Judge o f  M idaapore, dated Aug. SI, 1903,. affirm ing the order oi 
E^idiia N a t i  Sen, M unsif o f  tfeat Di&trict, dated March ,28,. 1903 ,



1904 money against tlie decretal amount, and also for confirmation of 
Umesh sale in Ms favour. There was also a petition by the decree- 

Chandba. Bolder on the 16th August 1899, for permission to bid at the sale.
4.. The learned Mnnsif relying upon Toree Mahomed t. Mahomed

BuocQ.) and Ananda Mohan Roy y . Sara Sundari (2) held, 
that the applieafcion for execution by the pnrohaser-decreeholder 
of the 16th August 1902 was then barred by limitation, that the, 
execution of the decree thus becoming barred could not be revived 
by the subsequent application of the 19th of December 1902; 
and that the petition of the I 6 th August 1899j asking for a set off 
and for confirmation of sale could not be said to be  ̂step in aid 
of execution.

On appeal, the learned Bistriot Judge affirmed the decision of 
the first Court.

The decree-holder appealed to the High Court.

Baibii Upendra Namin Mookerjse, for the appellant. An appli­
cation by a decree-holder for conftrmation of the sale held in exe­
cution of Ms own decree is, I  submit, an application to take some 
step in aid of execution ; in Motendro Chanim Gkose v. Mohendro 
Nath Qhose{^ and Rajkumar, Banerji v. Rajhhhi Dahi{^, their 
LordsHps are inclined to take tMs view. As the Court is bound 
to confirm a sale, under s, 312 of the Code of Civil Procedure, so 
is it bound under s. 287 of the Code to issue a proclamation ■with­
out any action being taken on the part of the decree-holder. An 
application to issue a proclamation under s. 287 has been held to be 
an application to take some step in aid of execution of the decree: 
see Amhica PersJmd Singh v. Biordhari Lai (6 ) which was followed 
by the Bombay High Court in ManekM Jagjimn v. Naaia
Maddhaip). It is submitted that, by parity of reasoning, it ought 
to be held that an application under s. 312 of the Code for 
confirmation of sale, is also an application in aid of execution.

Bahi Bipin Chandra MalUok, for the respondent, was not called 
npon.
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G h o se  ak d  G e i d t  J J. The question raised in tliis appeal is 1904

•whether an application by a deeree-holder, who has purchased a xj^^h 
property in execution of his own decree, asking the Ooiirfc to oon- 
firm the sale, is an application to take some steins in aid of execu- v, 
tii)n of the decree. £eferring to the application itself in this case, 
we find that it "was really made by the deeree-holder in his capacity 
as p-orehas' r of the property in question. It was indeed made, 
not by the deeree-holder, as such, but by the anction purchaser; 
and, viewing it in this light it could hardly be said that it was an 
application in aid of execution of the decree. But apart from 
this consideration, we are of opinion that, inasmuch as no appli­
cation was required for the purpose of having the sale confirmed, 
the application in question could not rightly be regarded as an 
api)lication in aid of execution. Section 313, Code of Civil Pro­
cedure, says If no such application”  (that is to say, an appli­
cation by the judgment-debtor or by the deeree-holder to set aside 
the sale on the ground of irregularity) “  as is mentioned in 
the last preceding section be made, or if snob application be made 
and the objection be disallowed, the Court shall pass an order 
confirming the sale as regards the parties to the suit and the 
purchaser.’* So the Court is bound, in the event of no applica­
tion as contemplated by section 311 being made, to confirm the 
sale after the period of thirty days, as provided by the Indian 
Limitation Act. And we fail to see how an application to the 
Court to confirm the sale could be regarded as an application in 

. aid of execution of the decree. Eor these reasons we are of 
opinion that the Court below has taken a right view of the matter, 
and that this appeal should be dismissed with costs. We order 
accordingly.

B. D. B. Appml dmimed.
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