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SMALL CAUSE COUET REFERENCE.
Before Bir Francis W, Maclean, S .C .I .E ., Chief Justice, M r. Jugtics Sale 

and Mr. Justice "BocUlly.

EAJENDEA MULLIGE 19M
D.

NANDA LALL GITPTA.*

Small Ctmse Couri Meferencs^Fresidency Small Cause Coiiri, jurisdiciion oj—  
Title suit—Presidency Small Cause Courts Act {X V  of 1882) s. 69.

T he Presidency Sm all Cause C ourt has ju risd iction  to  try  questions o f  t itle  
w h ich  arise incidenta lly  in  a suit, and even i f  such question be the principa l, though 
n o t  the sole on e , in  the suit, the  ju r isd ict io n  o f  th e  Sm all Cause C ourt is n o t 
ousted.

T o  oust the Jurisdiction  o f  the  Sm all Cause C ourt the q^uestion o f  t it le  m ust
b e  tlie sole and only one in  the suit.

T h is  was a re fe ien co  made “b y  M r. E , W .  Ormond, Officiating 
CHef Judge, and Mr. 0. D- Fanioty, 5th Judge of the Coud of 
Small Causes, Calcutta, imder s. 69 of tke Presidency Small 
Cause Courts Act.

Tke plaintiff, Eajendra MuUick, instituted two suits on tke 
11th. September 1903 in tke Small Cause Court against tke defen­
dant Handa Lall Gupta, and in botk plaints tke plaintiff alleged 
tkat tke defendant was the tenant of tke plaintiff at a montkly 
rent of Es. 30 under a lease, wkick terminated on tke 31st Ootoker 
1902, and tkat ke tke plaintiff on tke 27tk October gare tka
defendant notice to quit. In one suit tke plaintiff sues for
possession, and in tke otker suit for damages for wrongful use 
and occupation for 10 montks from November 1902 to August
1903 at tke rate of Es. 30 a montk.

Tke defendant’s case was tkat at tke end of October 1902 ke 
had giyen up possession to tke plaintiff, but subsequently had been 
put intd possession of the premises by a third party (a stranger to

* Small Cause Court Reference N». I  of 1904.
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1 9 0 4  the two suits) under whom lie no-w lield and the defendant prodticed
Baotdea  ̂registered lease from this third party and swore to its eseoution.
M1T11.1CE 'I'ho two cases came u p  for hearing before the 5th Judge,

I âkbI” Lali> Mr, Panioty, who, without coining to a finding as to whether or
Gupta. defendant had given up xoossession of the premises to the

plaintiff or whether the defendant held under the plaintiff or 
not, ordered the two plaints to be returned under s. 19A of 
the Presidency Small Cause Courts A.ct on the ground that the 
defendant, having raised a quesiioii of title, this Court had no 
jurisdiction to entertain the suit

The two suits then came up upon an application for a new 
trial before the Ŝ ull Bench consisting of the Officiating Chief 
Judge Ml. E. W. Ormond, and Mr. Panioty.

The case as stated for the opinion of the High Court by the 
OfBoiating Chief Judge, after settirg out the above facts, was 
as follows : —

I t  was not suggested either at tlie liear'mg or upon the application  f o r  a  new  
tria l that altliougli this C ourt m ig h t h a re  ju risd iction  to  try  the  suit, section  ISA. 
o f  A ct  X V  o f  1882 gave the C ourt a discretionary p o ’iver to  return the plaints on, 
the ground  that a  question o f  liitle waa involved. T hat section  apparently on ly 
applies where the Court has no jurisd iction  to  try the suit and gives tlie  C ourt 
pow es to  retraa the  p la ia t instead o f  dism issing the suitj in order that the p la in tiff 
slionld not altogether lose the costs o f  institution. W e  diiSered in  op in ion  on

■ the fo llow in g  question o f  law and consequently we now re fer the  question  fo r  yous 
L ordship ’a decision, w liich  is as fo llow s :—

Is the ju risd iction  o f  this C ourt ousted hy tbe defendants ra ising a question 
o f title in  a  suit whichj according to th e  case as stated in  the  plaint, th is  C ourt 
has ju risd iction  to try— th e  question o f  t it le  being  the principa l contested m atter in 
the suit ?

T he reasons fo r  m y view , w hich  ia against the above proposition  o f  law, are as 
follows

I n  m y opinion it can m ake no difference on the question o f ju risd ict ion  w hethar 
the question o f title is one o f  several issues or w h eth er it  is p ractica lly  the sole 
contested matter in  the case.

T he above proposition is open to the objection  t h ^ ,  until, the  d e fe n ce  13 p u t 
in, a p laintiff would not know  w hether he is suing ia a C ourt having a ju risd ict ion  
or not, a defendant w ould he inclined to  raise a question o f  t it le  in  order to  
defeat or postpone the plaintiff^s claim  and the iofici-Jdes o f  the d e fen ce  w ou ld  
then have to  be detosmined. B u t I  thinlc it  is contrary to  the  in tention  o f  tba

legislature and against the w eight o f  the authorities on the su b ject .
Courts o f  Stcall Causes hoth in  the  M ofussil and in  the  P residency  tow n s are 

a like deharxed from  entertaining »  a suit fo r  the ^etevm iaatioa o f  any r ig h t  to 
or interest in  imm oveable property j”  though  the P residency Courts are g iv en  a



ju risd iction  in respect o f  suits for the recovery o f  possession o f  iiaiQoreable pro- 1904
perfcy w M cb tbe Provincia l Courts do n o t possess j  an-tl section  23 o f  the P rovincia l 
Sm all Canse Courts A c t  (A c t  I X  o f  1887) sliows that th e  legislatare intended that 
a  Sm all Cause C ourt should have pow er to  try  a question ol title  upon  the p ro o f o f  ’ 
w h ich  the re lie f claim ed hy th e  plaintiff d e p e n d s a l t h o u g h  a decis ion  on a 
question o f  title  by  a  Sm all Cause C ourt is not a final determ in ation  : — because it  
Is n o t  res Judiaafa in  a subsequent suit fo r  a  declaration o f t it le  } and a  p lam tifi 
tkerefore  cannot obtain the same relief in  th is Court as he cou ld  in  a stab on  the title  
in  th e  H ig h  Court.

T h e  present state o f  the authorities on the question o f  the ju risd iction  o f  this 
C ou rt in  suite involv ing questions o f  titlOi is shortly as fo l lo w s :—

T h ey  all agree that this Court bas Jurisdiction to try  questions o f  t itle  that 
ai'ise incidentally in  th e  su it.

, .In, Haiiidas Marjivanias r. T^alally AMulally{V) i t  is laid dow n that a 
d efence resting upon an adverse ^title would oust the ju risd iction  o f  a  Presidency 
S m all Cause C ourt. T he case o f  JmmiMas v. Bai SMvl'orii) decided that a 
P rov incia l Small Cause C ourt (w h ich  was then governed  b y  A ct  X I  o f  1865) had 
no jurisdiction  in a suit f o r  m oney where the plaintiff’ s sole o b je c t  'w as m an ifestly  
to  try  the title  t o  im m oveable property.

In the case o f  VimyaJc v, Kns7inarao{^) a suit in w hich  the defendant raised 
an adverse t it le ;— it  is  la id  dow n that according to the authorities a Sm all Cause 
C ourt can entertain a  suit, the principal purpose o f  w hich  is  to  detei*mine a right 
to  im m oveable p ro p e rty ; provided the su it in  form  does n ot ask fo r  th is  re lie f , bu t 
f o r  paym ent o f  a  sum  o f  m oney -even though the e f e c t  o£ a Sm all Cause C ourt 
h avin g  Such jurisd iction  would b e  to deprive a party o f  his righ t to have iiis claim  
to  im m oveable proparty deteraained in  the H igh  C ourt upon second appeal. Thus 
it  w ould seem that the earlier authorities referred  to above are no longer la m

B u t in  AmrUa h a l Kalay v. Miiaran Chandra WayeJs(4i) it  was held that 
th iS 'C ou rth a d  n o  ju risd iction  to  entertain a  suit f o r  th e  recovery  o f  m oney w hich 
had been paid into C ourt by the  plaintiff in  order, to  have  a  w r o n g fu l a ttachm ent 
upon  his tiled  hut r e m o v e d o n  the geom vi that the sole o b je c t  o f  the p la in tiff in  
filin g  his su it was m an ifestly  t o  try  the title  to  the attached  h u t and fo llo w in g  
the case ol. Jamnadas y, JBai 8Mvhor(2) that it  was n o t a case in  w h ich  th e  real 
o b je c t  i>i th e  su it waa to  obtain  a  xem edy which th e  Sm ell Cause C ou rt m ig h t 
properly  g ive and on  w hich  a question o f  title to  im m oveable p roperty  onlf 
incidenta lly  cropped up fo r  decision .

T h e  decision  o f  this Court was based npon the case o f  Jugdeo Warain Singh 
V. Saja Singh(p) and the above case o f  Vinayah v. SrisTinarao{Z) } but neither o f 
these  authorities "was r e f  e m d  to  in  the H ig h  Court.

T he case of pina WatTt Bataiyal v. Adlior Qkundra Seti(%) decided tha? 
this Court has no jurisdiction Si execution proceedings to entertain a claim for the 
reraoval of an attachm ent upon a tiled  hut, being  im m oveable property,

( 1 )  (1885) I .  L. E. 10 Bom. 32. (4) (1 9 0 4 )  I .  L. E. 31 Calc. 340.
(2) (1881) I .  L. E . 5 Bom?572. (5) (1888) I . L. E. 15 Calc. 657.
(8) (1901) I. L. E . 25 Bom. 625, 623. (6> 4 C. W . N 470.
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1904 therefore applicable to  this C ourt is, I  th ink, as fo llow s  : —
The character o f  a suit is to be determ ined according to the  nature o f  the re lie f 

asted  fo r  in  the plaint., e scep t  that i f  th e  p lain tiff’ s sole o b jc c t  in  in stitu tin g  the 
f. Buit is to  litigate a t it le  to im m ovoable property, the suit is to be deem ed to  be a

H'AS'PA L a i s  gyit fo r  the determ ination o f  a righ t to im m oveable p ro p e r ty ; and  this C ourt is ■Otjpta* «
debarred Eroni entertaining a claim  suit in  respect o f  a tiled h u t,

I  do nob th in t  it fo llow s  fro m  the decision o f  Amrita\Lal Kalay v* Nihamn 
Clmndra Waye7c{l') that a  defendant can oust the ju r isd ic t io n  hy  raising a 
question o f  title and m aking it  the p rin cip a l contested m atter in  the suit,

Tlie ease as stated for opinion of the Higk. Court by tke 
learned 6th Judge, Mr. Panioty, was as follows:—

The reasons fo r  m y view , that a  defendant can oust the ju risd iction  o£ this 
Court by raising a question o f  t it le  which, becom es the principa l contested m atter 
in the suit, are as fo llow s t-™

P ractically  the only question in issue in  the tw o cases was one o f  t it le , i,e,i 
whether the defendant held  under the p la in tiff or  n o t :— the princip le  enu ncia ted  iu  

Vinayak v. Kris7inavao(^) m aking the re lie f asked fo r  in a p la in t the sole criterion  
o f the character o f  the su it has not been fo llo w e d  hy  the C alcu tta  H ig h  C ourt s but 
OB the other hand the recent decisions— o f  Dim MatJi Batabyal T. Adhor Ohundra 
Sett(B) and Amnta Lai Slalay y. JSfibaran Olmndva ’Nayelc ( 1 ) ,  I  th ink , show that 
a suit is> w h ich  the only real contention is a question o f  t it le , is not cogn isab le  by 
this Court: and that such question does n o t  arise incidentally  on ly  in the suit. The 
question o f  title  can on ly bo put in  issue by  the action  o f  the defeB.dai\t and t o  m y 
m ind the same princiiile as to the character o f  the suit m ust apply : — w hether the 
plain tiff, know ing that the defendant w ill contest his title  institutes the suit w ith  
the ob jec t  o f  getting a decision oa  the question o f  title  j or, w hether th e  p la in tiff 
is forced  b y  the defendant in to a con test solely on a question  o f  title . Iu  thesa 
cases I  am unable to  say that the sole o b je c t  o f  the p la in tiff in b rin g in g  these suits 
was to  have the title  litigated, a or  am I able to say whether the d e fen ce  raised w as 
or was not ~bonh, jide.

On the 16th July 1904 the Beference came on for hearing before 
the High Court.

Mr. 8. F. Binha for the plaintiff. The question which came 
before the Small Cause Court for decision was whether the plain- 
tiS was not entitled to maintain his suit under the proTisions 
of‘ S. 41 of the Small Cause Court Act. I  submit it is quite 
clear that the Small Cause Court can go into questions of title. 
The case of Mohe^h MaMo v, Sheik Piru{4:) goes- into the

( i )  (1S04) L  L . R . 31 C a k . 340. (S) 4  C . W . N . 470 .
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question as to wiietlier the question of title is cognisable by tke ] 804
Small Cause Court. All tiie cases on title are giren in tlie ease 
of f'inayak Gmigadkar Bhat^. Krishrmrm 8ukharam Adhilcan (I). MFiLicK

Tke fact that the question of title is raised does not oust the nak-pa Laxi.î YTP’T’jAjurisdiction, of the Small Cause Court.
Mr. Garth {Mr. Ohakravarti with him) for the defendant. I  am 

entitled to haye the question of title tried in this Court, and I  
submit the question of title does not arise incidentally at aE.

The question to be tried in the Small Cause Court prooeedings 
was merely, whether he was the owner of the premises. I deny 
that he is. The suit is on the face of it mainly concerned with 
the fact that he is the owner. If that is so, it cannot be said 
that this case arises incidentally. The Small Cause Courts Act, 
s. 19, ol. 9, says that the Small Cause Court has no power 
to try any suits relating to land. If the plaintiff can show that 
h-6 is the owner of the land he can eject the defendant, but he 
must bring his suit in the High Court. The recent case of 
Amrita Lai Kalay v. Nibarmi Chundra Mapek{2) is in all respects 
the same as the present case. The question of ownership to this 
land does not arise incidentally: if it did, then the Small Cause 
Court would have jurisdiction to try the suit.

Mr. Sinha in reply.

M aoleak̂ C.J. The question submitted to us is this: “  Is 
the jurisdiction of this Court,”  that is the Small Cause Oourt,
“ ousted by the defendant’s raising a question of title in a suit 
which, according to the case as stated in the plaint, this Com’t has 
Jurisdiction to try, the question of title being the principal con­
tested matter in the suit.”  It is quite clear that, looking at 
the plaints, the Court had jurisdiction to try these two suits. It 
is established by authority that the Court has jurisdietionto try 
questions of title, which, arise incidentally in the suit. It was 
also- apparently the vieV of Mr. Ormond, and this is in favour 
of M i . 0arth,’B client that, if the question of title is the sole 
contested matter in the suit, then the jurisdiction, of the Small
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1S04 OauBe Court is ousted. But in ttis case Mr. Panioty says:—»“ In 
cases,”  that is tlie cases under disoussioxi; “ la m ' imable 

MrawcK to say that the sole ohject of the plaintiff in bringing these suits 
S'atoa Listi was to have the title litigated, nor am I able to say whether the 

Gj^A. (j f̂ejxce raised was or was not bond The question is whether
Maomabt Allege suits ought to be nipped in the bud as they have been 

or ought to be tried out. Apparently if the question of title was 
the sole question in the case, then both the Judges agree that the 
jurisdiction, of the Small Cause Court would be ousted: and in 
this view we concur.. But it has been found that that was not the 
sole object of these suits. I f that is so, althougli the question of 
title may be a principal one, if it be not the sole one/1 do"not 
think the jurisdiction is ousted. One must bear in mind that it 
is an easy' thing for a defendant to set up a question of title, with 
a view to ousting the iurisdiction and diiying the plaintiff to 
another tribunal. In the oiroumstanoes of the case before us the 
question referred must be answered in the negative. The costs of 
this refeiende will, after taxation in the usual manner, be costs in 
the 'cause.

S a l e  J, I agree.
B o m l l y  J. I also agree.

Attorney for the appellant: G. 0. Chunder ^ Oo.
Attorney for the respondent: Morgan % Co.

R . G. M .
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