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APPEA.L FROM OE.IGINAL CIVIL,

1904

b e f o r e  S ir  Franou W , Maclean, K .C .I.E ., Chief Justice, M r. Jvstics 
Sale and Mr. Justice 3odiUy.

KBI8H N A BEIIAEI SEN 

TH E COEPORATION OF CALCUTTA 14-

Malicious proseciction— Dmna>ges> Suit fo r—Death o f plaintiff lefore
Legal representatives— Cause o f action  ̂survival o f—Frobate and Adminis- 
i m i i o n  A ct {Y  of 1881) s. 89.

I t  is unnecessary to  deal -with t^e  E nglish  authorities wpon the question  
w hether or n ot a  cause o f  action  survives to  the representatives o f  a deceased p la in tiff 
f o r  m alicious prosecution . ^

T he law  on the su b ject has been codified b y  s. 89  o f  the Px'obate and A dm in is- 
tration  A c t , w liich  says : “  A ll dem ands w hatsoevtr, and all rights  to  prosecute or 
defen d  any suit or other proceeding , ex istin g  in fa v o r  o f  or against a  person at the 
tim e o f  liis  decease, survive to  and against his executors and adm inistrators, 
except causes o f  action  f o r  defam ation , assault as defined iu the In d ia n  P enal 
C ode, or other personal injuries not causing the death  o f  the party.”

A  su it fo r  m alicious prosecution fa lls  w ith in  the general words o f  s. 89  o f  
the P robate and A dm inistration  A ct  and not w ith in  any o f  the exceptions.

T h e  plaintiffs Krislma Behari Sen and Bepin Betary Sen, 
the heirs and legal representatives of the deceased Kedar Nath 
Sen, appealed.

This was a suit originally brought by Kedar Nath Sen to 
recover Bs. 5,000 by way of damages for the wrongful conduct of 
the defendant Corporation under the following circumstances : —

Kedar Nath Sen was the owner of an undivided fourth share 
in certain premises, widch were subsequently divided. In the 
month of April 1897 he^applied by petition to the Corporation for 
isanction to make certain alterations and additions to the portion 
of the property allotted to him. This was refused on. the 
27th April 1897, and though plans were submitted from time to
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1904 time sliewing’ compliance -witli the requisitions of tlie Corporation, 
Kbiotna returned eaoli time unsanctioned on fi’Bsli grounds.

Behaei Sen Finally, Kedar Natb. Sen, not being aHe to obtain sanction, com- 
Tbe pleted his additions and alterations without further reference to

Corporation.
Kedar Nath Sen in his plaint alleged that such refusal to 

sanction was made -without any just and reasonable cause and 
was made malieioiislj at the instance of one AMnash Ohunder 
Eoy, an er^loj'ee of the Corporation.

The Corporation on the 23rd March 1900 caused a snmmons to 
be issued against Eedar Nath Sen under s. 319 of Act II  of 1888, 
Eengal Ooie, from the Court of the Presidency Magistrate a,t 
Calcutta, calling upon him to shew cause why an order should 
not be passed prohibiting him the use of the premises on the 
ground that they were unfit for human habitation. Pending the 
prosecution under the above summons, Act II of 1888, Bengal 
Code, under which the then existing Corporation was constituted 
was repealed, and Act H I of 1899, Bengal Code, came into 
operation.

The Corporation continued the prosecution with the result that 
Kedar l?Jath Sen was discharged on the 19th July 1900. Kedar 
Nath Sen then instituted this suit, but before it came on for 
hearing he died. His sons were then entered upon the record in 
his stead and at the hearing of the suit a preliminary objection 
was taken by the Corporation that the suit did not surYXTe to the 
legal representatives of the deceased.

Mr. Justice Henderson on the 26th Pebruary 1904 delivered 
the foEowing judgment:—

In  this case the p lantiff sues fo r  dam ages, w h ich  are la id  at B s . 5 ,000, fo r  
m alicious prosecution.

The grounda upon w hich  the dam ages are hased a r e :
( 1)  that he suffered pecuuiary loss in. coasetiueiice o f  liav ing to  spend m oney 

•Qpoi'i Ws defence  in the p josecatious, and
(2) that he Iiad heen p u t to  great am ioyaace and  trouble o f  m ia d  and  loss o f

iame. •
T he suit was filed on the 19th N orem her 1900j and the p lan tiff d ied  on, the 

Sthi September 1902, pending hearing o f  suit. U p on  M s death an app lication  was 
m ade on hehalfi o f  his sons and legal representatives to have their  nam es substituted 
in  place o f  his upon the record, and  that was dope under au order o f  th e  17th 
I'ehruary 190S.
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I t  is HOW isaid that the present p la in tiffs  are unaWti to  m aintain tliis  suit on tiie ig04, 
ground  that the cause o f  a ction  did  n ot survive to them .

So fa r  as the cla im  fo r  dam ages is hased upon th e  in ju ry  to  the p la in tiff ’ s 
reputation , and npon  the annoyance and trouble o f  m in d  caused to  h im , it  is  adm itted  p.
th at the p lain tiffs  a re  n o t en titled  to  pursue th e ir  c la im . I t  is said, how ever, that T h eCOHPOKÂXOjD?
the  claim  in respect o f  the pecuniary loss is aa  in ju ry  to  the estate o f  the deceased, C a io d o 'TA.
and th a t therefore  the  p lain tiffs  are entitled  to g o  on Tvith th e  suit as i f  i t  h a d  been
a, suit b y  the o r ig in a l p la in tiff  h im self, to  recover the loss lie had been p ut to  b y
reason o f  d e fend ing  h im self against the prosecution . I t  is  not contended that a suit
f o r  m alicious p rosecutiou  is  n o t  a  personal a ction . I t  is a personal action , and it
appears t o  m e  th a t the eoniinon L aw  R u le  o f  aetio pei'sonalia moritur cum persona
applies. In  case o f  a m alicious prosecution  it  has been said that there  are three
sorts o f  dam ages, w h ich  m ay re s u lt ;

( l )  dam ages to  a  m an ’ s fam e as i f  the m atter o f  w hich  the man is accused is 

BCandaloiKS:
(a )  da*nages where a man is p u t in d an ger o f  losin g  h is life , lim b or  h is  l ib e r ty ;

(3)  damages to a m an 's property, as where he is fo r ce d  to  spend m oney in  neces
sary charges to  a cq u it h im self o f  th e  crim e o f  w hich  he is accused— and that, 
accord in g  to  th e  circum stances, he m ay sue fo r  a ll or any o f  these d iSerent M uds o f  
dam ages— b u t in  each case the cause o f  action is the m alicious prosecution .

In  the  case o f  Lendon v . London Moad Car Company{!) the question as to  survi
va l o f  an action f o r  th e  personal in juries a fte r  the death o f  the p la in tiff b e fore  trial^ 
arose. T h e  p erson a l in juries were the result o f  an accident, and it  was adm itted 
that, under the general rule o f  law , an action  fo r  personal injury d ied  w ith  the 
person, T bere  th e  p la in tiS  had cla im ed  damages fo r  loss o£ earnings and fo r  
various sam s pa id  f o r  m ed ical expenses. In  his ju d gm en t L ord  C oleridge said, tiiafc 
the action  was fo r  personal in ju ries , th a t  is, f o r  in ju ries  to  the person, and the heads 
o f  dam ages relied  upon (except as to  one m atter) resulted d irectly  from  those 
personal in juries . H e  w en6 on to say : “ N o  case shewed that an action  fo r  
personal injuries causing pecuniary loss cou ld  be con tinued  a fter the death  o f  the 
party in jured , and the ease o f  Fulling v . The North ’Eastern. Railway Cmnpany 
shewed ju s t  the c o n tr a r y /'

In  the case re fe rre d  to  by L o rd  C oleridge it  was said, “ N one o f  the authorities 
g o  so fa r  as to say that, where the cause o f  a ction  is in substaBce an in ju ry  to  the 
person, th e  personal I'epresentative can m aintain an action  m erely because the  person 
BO in ju red  incurred hi his life tim e some expenditure o f  m oney in consequence o f  the 
personal in ju ry ,”  and fu rth er  on, there is no decision w hich  supports the proposition  
that, because, ia  coasequenee o f  such  iiiju iy , the person in jured  is put to  expanse, 
the case is b rought w ith in  the ca tegory  o f  cases to  which the Statute o f  E dw ard  I I I  
applies. M ed ica l expenses are alm ost always m ade an elem ent o f  damage in  actions 
f o r  in ju ry  to the person, but iti-haa never be fore  been suggested that the personal 

3 fe p r e s e n t a t iv e  cou ld  iaaintain  an a ction  on the strength o f  such expenses.”
A c t  X I I  o f  1855 hae been referred  to, b u t  it  is adm itted that that A c t  v 'h ich  

dea ls  w ith  the m aintenauce o f  cases by executors, adm iuistrators or representatives
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1 9 0 i o f  a  deceased person fo r  recovery o f  certain jnonsyBj applies to  cases w here the person
w ^  injured miglifc in his jifo .t im e  have maintained, b u t  bad not instituted an action .»

Section 89 o f the Probate and A dm inistration  A c t  has also heen  seferred to. 
That section declares that, " a l l  dem ands whatsoever, and all righta to prosecute or 

T he defend  any suit or other proceeding, existing in fa v o u r  o f  or against a  person at the
roE roE A T iow  tiuje o f his decease, survive to and against his eseca tors  or a d m iu ist'a tors. excenfc
OP C a l c u t t a . „  > a '- pi.

causes o f  action fo r  defam ation , assault as denaed in  the Indian P en a l Code, or
other personal iu juries not causing the death o f  the pnrty .”  F o w  the m atter com '
plained o f  in  this case is clearly a personal in ju ry  covered  by that section . That
being so, the r ig h t o f  suit, or rather the cause o f  a ction  d id  not survive to tho repra-
seutatives o f  the p la in tiff and therefore  the suit m nst be disraisst'd w ith  costs.

TKe plaintiffs appealed.

Mr. B. C. Sen for th.e appellant. There are three sorts of 
damages resulting from an action for malicious prosecution  ̂all of 
•whioh -would be sufficient to support an action, namely (a) damages 
to a man’s reputation, (6) where a man is put in danger of losing 
life, limh or libertj ,̂ and (o) damage to a man’s personal property. 
By the Statute of lY  Edward III, whioh has in substanoe been 
embodied in this country in Act X II  of 1855, the Succession Act, 
and Probate and Administration Act, an executor or administra
tor can maintain, an action for an injury done to the personal 
estate of the deceased in his lifetime, whereby it has become less 
beneficial to the executor or administrator. It has been held tliat 
if by any wrong the value of the pei'sonal estate of the deceased is 
diminished, the action BurviTeB: Twpoross v, Grant{l), MeUish 
V. Gary{2), and Potter y. Metropolitan District Railumj Company [ )̂ 
referred to. In no other personal wrong can a separate action 
be maintained for damages done to property : Lmdon v. London 
Hoad Oar Oom2)any{i) and PnU'mg v. The Great Easkrn Jiailway(p}, 
referred to in the judgment of the lower Oourfcj are oaseS: 
where even during the lifetime of the deceased no separate cause 
of action could hare been maintained for medical expenses 
incur/ ed, Aotione for the infriogement of copyright and trade
marks are analogous cases, and they haye^been held to surviTe to 
executors or administxators; Oakcy and Som t, l)uttQn{^ and

( 1)  (1878 ) 4  C. p .  40. (4.) (1838 ) 4  T . L . E . 4^8.

(2 ) (1793 ) 4  Leach ’ s M od. 403. (5) (1882) L .  E . 9 Q , B . jD. 110.

(S) (1S74) 80  L . T . (N . S .) 765. (6)  (18S7) L . R . 35 Ch. D . 700, 7C2.
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Satohard t. Mhae{l)» Under s. 89 of fclie Probate and 1904
Administration Act, an action for malicious proseoTition snrfiyes.
This section is limited to physical iu-jnries and does not cover an ^eeaui Bm 
action for malioions prosecution, The common law rule “  Actio  ̂ The  ̂
permnalk moritm cum persona ”  does not apply to such an action  ̂ oj?
Brooms Legal Maxims, 6th edn., p. 863.

Hr. Cmpersz and JUr. J, JEJ. Bagram for the respondent. ■ The 
cause of action here is in respect of proceedings which terminated 
in the Police Court. Act X II  of 1856 provides for the institu
tion-of suits hy or against executors and administrators in respeet 
of personal injuries. There is the Bombay case of Bandas Mamdas 
V. Ranulm Mfithiiradm{2) on this point. The argument of the 
other side is that part of the cause of action has gone and part 
has survived. I f  the injiiiry her© is an injuiry to the deceased’s 
property, that must he so stated in. the plaint,

[ M a c l e a n  O.J. I  want you to consider section 89 of the 
Pa'ohsta and Administration Act.]

That section contemplates a general right mhject to exceptions, 
and these are generally costs to the person, injuries to the 
person, under which must he included malicious prosecution.
[ M a c l e a n  O.J. W hy?] It is clear that that seotion contemplates 
dtfamation. Loss of earnings or medical expmses are not matters 
upon which the cause of action sarrives. In the lower Court no 
attempt -was made by the other side to argue that there was 
damage to the premises. The judgment of the lower Court 
absolutely represents what was argued there. The sole question 
is whether the plaiutifi is entitled to any damages in respect oi 
legal costs. I  submit he is not so entitled.

Jfr. E, €. Sen in reply.
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M a c l e a n  C.J. This is a suit for malicious prosecution. Tha 
original plaintiS is dead. He died intestate. The present appel
lants have been substituted in his place as his heirs. They have 
not taken out administration to his estate. The case came on for

(1 )  (18S7) L .  B . 18  Q . B . D . 7?1 , m .  (2) (1829) I .  L . R . IS B om . 677,,
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1 9 0 4  trial ia the Court below and an objeotion was taken that the cause 
kSSna of action did not survive. The learned Judge in the Court below 

Bedaei Sbk upheld that objection and has dismissed the suit with costs, and 
The henee the present appeal.

S c S S a ,  We have loeeii referred to various authorities in the Courts of 
— ■ England upon the question, in oases of this description, of whether 

c.J. or not the cause of action survives to the representatives of th© 
deceased plaintiff; but it seems unnecessary to go into those oases 
because the law in India on the subject has been codified by section 
89 of the Probate and Administration Act, and all we have to look 
to is the law as so codified. Now what does section 89 of the 
Probate and Administration Act say ? It says :—“  All demands 
■whatsoever, and all rights to prosecute . . . . any suit . . . . 
existing in favour of . , , .a  person at the time of Ms decease,”  
Pausing there for a moment, one notices how general the language 
is. Undoubtedly there was a right in the original plaintiff to 
prosecute the present suit. The section then goes on “  Survive 
to . . . .  his executors ox administrators.”  If we stop there, it 
could not be reasonably contended that' in the present case the 
right to prosecute would not survive to the executors or adminis
trators of the deceased plaintiff. But then there are certain 
exceptions : “ (i) except causes of action for defamation.’* The 
present suit does not fall within that definition, (H) assault as 
defined in the Indian Penal Code f  the present suit is not of that 
nature, ‘ (̂iii) or other personal injuries not causing the death of the 
party.’ ’

It is contended for the defendant Corporation that a malicious 
prosecution is a “ personal injury not causing the death of the 
party ”  within the meaning of the section, and consequently that 
th© present action is within that exception. I do not think that 
that is the meaning of the words “ other personal injuries.”  The 
•word “  other, ”  ii to fee read as referring to personal injuries 
ejmdem generis, is satisfied by being regarded as attributable to the 

assault”  previously mentioned, for an assault may well result ia 
personal injury in the ordinary and natural aeeeptation of th® 
tem. It is hardly reasonable to say that , defamation”  is a 

personal iojury not causing death.” ' But reading the words 
aoooxding to their natural and ordirfary meaning the words
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“ personal injuries nofc causing tlie death of tlie p a rty ”  appear to 1904
me to refer to physical injuries to the person, which do not cause
death, as for instance physical injuries to the person resulting from Behaki Sm
a Bailway accident. This seems to me the class of action arrived at The
h y  t h is  e x c e p t io n ,  a n d  t h is  v i e w  is  f o r t i f i e d  b y  t h e  i l lu s t r a t i o n  calcxj-i i 'a .

to the section now under discussion. To place upon the words
“ other personal injuries/’ the construction for which the learned c.j.
Counsel for the respondents contends, viz., that it includes a
case of malicious prosecution would, to my mind, he straining the
language used by the legislature, and placing upon it an unnatural
and forced construction. I, therefore, think that the case falls
within the general words of the section and not within any of the
exceptions.

But the present action has not been revived at the instance o£ 
the administrators of the original plaintiff, and it may be said, 
therefore, that the case does not fall within the section. The 
present appellants, however, are willing to take out letters of 
administraticD, and I think we should be taking too narrow a 
view of the situation if we were to shut them out altogether from 
further continuing the action. If the Court below had taken the 
same view of section 89 as we have done, it could have ordered the 
trial to stand over to enable the appellants to take out administra
tion, and then continue the suit, on terms of course. And this we 
can also do. Counsel for the appellants has expressed the •willing
ness of his clients to take out administration to the estate of the 
original plaintiff. We, therefore, direct that upon the appellants 
obtaining such letters of administration and an order substituting 
them, as such administrators, as plaintiffs within one month from 
this date, and paying all the costs which have been thrown away 
in the Court below and which necessarily include the costs of the 
hearing in the Court below, within a fortnight after taxation, the 
decree now under appeal be discharged and the ease be sent back 
to the Court below for trial^on the merits. The oosts of this appeal 
will be costs in the action. In default of the appellants comply
ing with the above terms, the appeal wiH stand dismissed with 
oosts.

S a l e  J. I agree. I would only  say that i t  appears to m e that 

the exception to section 89  ought to be strictly read, and that it
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1904 would be putting too great a strain upon tHe language of the
KMsnNA section if -we were to hold that an action such as the present fell

Behabi SEisr •Yt'itliin the exception. I  concur in the order made by the learned
The Chief Justice.COBJOSAIIOU

os Calcutta. Bodilly J, I  am of the same opinion.

Attorneys for the appellants : JB. M, Basu Go.

Attoraeys for the respondents: Sanderson ^ Go.

E. G, M.
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