YOL, XXX1.) CALCUTTA SERIES.

APPEAL FROM ORIGINAL CIVIL.

Before Sir Francis W. Maclean, K.C.ILE, Clief Justice, Mr. Justics
Bale and Mr. Justice Bodilly.

KRISHNA BEIIARI SEN
.

THE CORPORATION OF CALCUTTA.

Malieious prosecution—Damages, Sult for——Death of plaintiff Before trial—e
Legal representatives—Cause of aetion, survival of —Probate and ddminis-
tration det (¥ of 1861) s. 89.

It is unnecessary to deal with the Knglish authorities upon the question
whether or not a cause of action survives to the representatives of & deceased plaintiff
for walicious prosecution.

The law on the subject has been codified by s, 89 of the Probate and Adminis-
tration Act, which says: ¢ All demands whatsoever, and all rights to presecnte or
defend any suit or other proceeding, existing in favor of or against a person af the
time of his decense, survive to and against his executors and administrators,
except couses of action for defamation, nssault as defined in the Indian Penal
Code, or other personal injuries not causing the death of the party.”

A suit for malicious prosecution falls within the gensral words of 5. 83 of
the Probate ard Administration Act and not within any of the exceptions.

Tue plaintiffs Krishna Behari Sen and Bepin Behary Sen,
the heirs and legal representatives of the deceased Kedar Nath
Sen, appealed.

This was & suit originally brought by Kedar Nath Sen to
recover Rs. 5,000 by way of damages for the wrongtul eonduct of
the defendant Corporation under the following eircumstances : —

Kedar Nath Sen was the owner of an undivided fourth share
in certuin premises, which were subsequently divided. In the
month of April 1897 he~applied by petition to the Corporation for
sanction to make certain alterations and additions to the portion
of the property allotted to him. This was refused on the
27th April 1897, and though plans were submitted from time to
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time shewing compliance with the requisitions of the Corporation,
they were returned each time unsanctioned on fresh grounds.
Finally, Kedar Nath Sen, not being able to obtain sanction, cem-
pleted his additions and alterations without further reference to
the Corporation.

Kedar Nath Sen in his plaint alleged that such refusal to
sanction was made without any just and reasonmable cause and
was made malicionsly at the instance of one Abinash Chunder
Roy, an employee of the Corporation.

The Corporation on the 23rd March 1900 caused a summons to
be issued against Kedar Nath Sen under s. 319 of Act IT of 1888,
Bengal Cole, from the Court of the Presidency Magistrate at
Calcutta, calling upon him to shew cause why an order should
not be passed prohibiting him the use of the premises on the
ground that they were unfit for human habitation. Pending the
prosecution under the ahove summons, Act II of 1888, Bengal
Code, under which the then existing Corporation was constituted
was repealed, and Act IIT of 1899, Bengal Code, came into -
operation. .

The Corporation continued the prosecution with the result that
Kedar Math Sen was discharged on the 19th July 1900, Kedar
Nath Sen then instituted this suit, but before it came on for
hearing he died. His sons were then entered upon the record in
his stead and at the hearing of the suit a preliminary objection
was taken by the Corporation that the suit did not survive to the
legal representatives of the deceased.

Mr, Justice Henderson on the 25th February 1904 delivered
the following judgment :—

In this cage the plantiff smes for damages, which are laid at Rs. 5,000, for
malicious prosecution.

The grounds upon which the damages are hased are:

(1) that he suffeved pecuniary loss in conseguence of baving to spend money
upon his defence in the prosecutions, and

(2) that he had been put to great annoyance and trouble of mind and loss of
time,

The suit was filed on the 19th November 1900, and the plantiff died on the
8th September 1902, pending hearing of suit, Upon his death an application was
made on behalf of his sons and legal vepresentatives to have their names substituted
in place of his upon the record, and that was done under on order of the 17th
Felruary 1908,
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1t is now said that the present plaintiffs are unable fo maintain this suit on the
ground that the cause of action did not survive to them,

So far asthe claim for damages is based upon the injury to the plaintifi’s
reputation, snd upon the annoyance and trouble of mind caused to him, it is admitted
that the plaintiffs are not entitled fo pursue their claim. If is said, however, that
the claim in respect of the pecunioxy loss is an injury to the estate of the deceased,
and that therefore the plaintiffs are entitled to go on with the snif as if it had been
a suit by the original plaintiff bimself, to recover the loss he had been pub to by
reason of defending himself against the prosecation. It is not contended that a suit
for malicious prosecution is not a personal action. It is a personal action, and it
appears to me that the eommon Law Rule of actio personalis moriz’gr cum persona
apulies. In case of & malicious prosecution it bas been said that there are three
gorts of damages, which may result:

(1) damages to a man’s fame as if the watter of which the man is accused is
seandalous :

{2) dasnages where a man is pub in danger of losing his life, limb ar his liberty;

(3) damages to a man’s property, as where he is forced %o spend money in neces-
sary charges to sequit himself of the crime of which be js accused—and that,
according to the cirennstances, he may sue for all or any of these different kinds of
damages—but in each case the cause of action is the malicions prosecution.

In the case of Lendon v. London Road Car Company(l) the question as to survi-
val of an action for the personal injuries after the death of the plaintiff before trial,
arose. The personal injuries were the result of an accident, and it was admitted
that, under the general rule of law, an action for personal injury died with the
person. There the plaintiff had claimed damages for luss of earnings and for
various suws paid for wedical expenses. In his judgment Lord Coleridge said, that
the action was for personal injuries, thab is, for injuries to the person, and the heads
of damages relied upon (except as to one matter) resulted direetly from those
personal injuries, He went on to say: “No case shewed that an action for
personal injuries cavsing pecuniary loss could be comtinued after the death of the
party injured, and the case of Pulling v. The North Eastern Railway Company
shewed just the contrary.”

In the case referred to by Lord Coleridge it was said, “None of the anthorities
go so far as to say that, where the canse of action is in substance an injury to the
person, the personal representative can maintain an setion merely hecause the person
wo injured incurred in his lifetime some expenditure of money in cousequence of the
personal injury,” and further on, ** there is nodecision whichsupports the proposition
that, because, in consequence of such injury, the person injured is put to expense,
the case is broughs within the cutegory of cuses to which the Stutute of Edward LI
applies. Medical expenses are slmost always made an element of damage in actions
for injury to the person, but itehas never befors been suggested that the personal
representative could anaintain an action on the strength of such expenges.”

Act X1I of 1855 has been referred to, but it is admitted that that Act which
deals with the maintenauce of cases by executors, admiuistrators or representatives

() 4 T, L. B. 448,
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of p decensed person for recovery of certain moneys, applics to cases whers the person
injured might in his life.time have maintained, but bad not instituted an action.>
Section 83 of the Probate and Administration Act has also been veferred to.
That section declares that, “all demands whatsoever, and all rights to prosecute or
defend any suit or other procreding, existing in favour of or against a person at the
time of his decease, survive fo and against his executors or admivist ators, except
causes of action for defamation, assault as defined in the Indian Penal Code, op
other persvnal injuries not causing the death of the party.” Now the matter com-
plained of in this case is elearly a personal injury covered by thot section. That
being so, the right of suit, or rather the cause of action did not survive to the repre-
seutatives of the plaintiff and therefore the suit must be dismissed with costs.

The plaintiffs appealed.

Mr. R. C. Sen for the sppellant. There are three sorts of
damages resulting from an action for malicious prosecution, all of
which would be sufficient to support an action, namely (a) damages
to & man’s reputation, (b) where a man is put in danger of losing
life, limb or liberty, and (¢) damage t> & man’s personal property.
By the Statute of 1V Bdward ITI, which has in substance heen

‘embodied in this country in Act XII of 1855, the Succession Act,

apd Probate and Administration Act, an executor or administra«
tor can maintain an action for am injury done to the personal
estate of the deceasel in his lifetime, whereby it has becoms less
beneficial to the executor or administrator. It has been held that
if by any wrong the value of the personal estate of the decoased is
diminished, the action survives: Twycross v. Grant(l), Mellish
v. Cary(2), and Potter v. Metropolitan District Railway Company 8}
referred to. In no other personal wrong can a separate action
be maintained for damages done to property : Zendon v. London
Road Car Company(4) end Pulling v. The Great Bostern Railway(5),
referred to in the judgment of the lower Court, are oases
where even during the lifetime of the deceased no separate cause
of action could have bheen maintained for medical expenses
incurred. Actions for the infringement of copyright and frade-
marks are analogous cases, and they have heen held to survive to
executors or administrators: Oakey and Sons v. Dulton(6) and

(1) (1878) 4 C.P.40. ‘ {4) (1838) 4 T.L. B. 448
(2) (1798) 4 Leach’s Mod. 408, (5) (1882) L. R. 9 Q. B. D. 110,
(8) (1874) 30 L. T. (. 8.) 765. (6) {1837) L. R. 35 Ch, D 700, 702
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Hatohard v. HMioe(l)s Under s 89 of the Probate and 1904
Administration Act, an action for malicious prosecution survives. gprsmya
This section is limited to physical injuries and does not cover an BEim: SN
action for malicious procecution. The common law rule “ Actio Tan

. . 53 . ConpogaTion
personalia moritur cum persona’’ does not apply to such an action, o Cazcvrra,

Brooms Legal Maxims, 6th edn., p. 863.

Dr. Caspersz and My. J, E. Bagram for the respondent.. The
eause of action here is in respect of proceedings which terminated
in the Police Court. Act XITI of 1855 provides for the institu-
tion-of suits by or against executors and administrators in respeet
of personal injuries. There is the Bombay case of Haridas Ramdns
v. Ramdns Mathuradas(2) on this point. The argument of the
other side is that part of the canse of action has gone and part
has survived. If the Injuiry here iz an injuiry to the deceased’s
property, that must be so stated in the plaint.

[(Macrean C.J. I want you to consider section 82 of the
Probate and Administration Act.]

That section contemplates a general right subject to exceptions,
and . these are generally costs to the personm, injuries to the
person, under which must be included malicious prosecution.
[Macueax OJ. Why?] Itis clear that that section contemplates
defamation. Toss of earnings or medical expenses are not matters
upon which the cause of action survives, In the lower Court no
attempt was made by the other side to argue that there was
damage to the premises. The judgment of the lower Court
absolutely represents what was argued there. The sole questicn
is whether the plaiutiff is entitled to any damages in respesot of
legal costs. I submit he is not so entitled.

Hr. R. C. Sen in reply.

Maccean C.J. This is a suit for malicious prosecution. The
original plaintiff is dead. He died intestate. The present appel-
lants have been substituted in his place as his heirs, Thsy bhave
not taken out administration to his estate. The case came on for

(1) (1887) L.R. 18 Q. B. D, 771, 776. (@ (1829) L L. R. 18 Bom. 677,
g8
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1904 trial in the Court below and an objection was taken that the cause
K;‘;‘;‘};\, . ofaction did not survive. The learned Judge in the Court below
BDMRI Se¥ ypheld that objection and has dismissed the suit with costs, and
TBE hence the present appeal.
e We have been referred to various suthorities in the Courts of
Macimax England upon the question, in cases of this description, of whether
C.J, or not the cause of action survives to the representatives of the
deceased plaintiff ; but it seems unnecessary to go into those cages
because the law in India on the subject has been codified by section
89 of the Probate and Administration Act, and all we have to ook
to is the law as so codified. Now what does section 89 of the
Probate and Administration Act say? It says:—*“All demands
whatsoever, and all rights to prosecute . ... any sait . . .
existing in favour of . . . . & person af the time of his decease.”
Pausing there for a moment, one notices how general the language
is. Undoubtedly there was a right in the original plaintiff to
prosecute the present suit. The section then goes on :——* Burvive
to . . . . his executors or administrators.” If we stop there, it
could not be reasonably contended that in the present case the
right to prosecute would not survive to the executors or adminis-
trators of the deceased plaintiff. But then there are certain
exceptions : (i) oxcept causes of action for defamation.” The
present suit does not fall within that definition, “ (ii) assault as
defined in the Indian Penal Code;” the present suit is not of that
nature, “(iii) or other personal injuries not causing the death of the
party.”
1t is contended for the defendant Corporation that a malicious
prosecution is & “personal injury not causing the death of the
party ” within the meaning of the section, and consequently that
the present action is within that exception. I do not think that
that is the meaning of the words “other personal injuries.” The
word “other,’’ if to be read as referring to personal injuries
efusdem generis, is satisfied by being regarded as attributable to the
“gsault” previously mentioned, for an assanlt may well result in
personal injury in the ordinary and natural aceeptation of the
ferm. It is hardly reasonable to say that * defamation” is a
 “personal injury mot causing death” Bub reading the words
“according to their naturel snd ordimary meaning the words
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“personal injuries not causing the death of the party” appear to
me to refer o physical injuries to the person, which do not ceuse
denth, as for instance physical injuries to the person resulting from
a Railway accident, This seems to me the class of action axrived at
by this exception, and this view is fortified by the illustration
to the section now under discussion. To place upon the words
“other personal injuries,” the construction for which the learned
Counsel for the respondents contends, viz, that it includes a
case of malicious prosecution would, to my mind, be straining the
language used by the legislature, and placing upon it an unnatural
and ferced construction. I, therefore, think that the case falls
within the general words of the section and not within any of the
exceptions. .

But the present action has not been revived at the instance of
the administrators of the original plaintiff, and it may be said,
therefore, that the case does not fall within the section. Tha
present appellants, however, arve willing to take out letters of
administraticn, and I think we should be taking too narrow a
view of the situation if we were to shut them out altogether from
further continuing the action. If the Court below had taken the
game view of section 89 as we have done, it could have ordered the
trial to stand over to enable the appellants to take out administra-
tion, and then eontinue the suit, on terms of course. And this we
can also do. Counsel for the appellants hes expressed the willing-
ness of his clients to take out administration to the estate of the
original plaintiff. We, therefore, direct that upon the appellants
obtaining such letters of administration and an order substituting
them, as such administrators, as plaintiffs within one month from
this date, and paying all the costs which have been throwr away
in the Court below and which necessarily include the costs of the
hearing in the Court below, within a fortnight after taxation, the
decres now under appeal be discharged and the case be sent back
to the Court below for trial on the merits. The aosts of this appeal
will be costs in the action. In default of the appellants comply-
ing with the above terms, the appeal will stand dismissed with

oosts.

" Bae J. I a;gree. I would only say that <t appears to me that
the exception to seetion 89 ought to be strictly read, and that it
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1904  would be putting too great a strain upon the language of the

Knenwa Section if we were to hold that an action such as the present fell
Bomans 82N within the exception. I concur in the order made by the learned
Tan  Chief Justice.
COBPORATION

ov Cazcursa:  Bopmry J. I am of the same opinion.

Attorneys for the appellants : .B. N. Basu & Co.
Attorneys for the respondents: Sanderson & Co.

R, G. M.



