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^Before Mr. Justice P ra tt and M r. Justice ManMe^,

SHYAMANAND DAS PAHABAJ
1.904

June 3. E M P E R O H . *

Public serDani:, Order promulgated % — Shis— Dlsohedience—JBreach o f the peace 
—Penal Code {Aoi X L V o f  1860) s. 183-^Criminal Frocedtire Code (Aoi V 
cfl89S) s. 144.

Altliough. a M agistrate acting under s. 1 44  o f  th e  CriTOinal P rocedu re C ode is* 
em powered to  m ake an order p i 'o M b it in g ‘A person fro m  hok ling  a M t on certain 
specified days o£ tile* w e e t , the term s o f  tlio law do not em power a M agistrate to 
m alje a direction tlia t tlie 7i&6 shall be  held upon certa in  days, leaving' the party 
n o  option  to  hold  M s upon som e other days than those on w h ich  his rival 
holds his hM.

B efore  a person can he convicted  under s. 188 o f  the Penal C od e f o r  hfw ing 
^disobeyed an order passed hy a  M agistrate under s. 3 44  o f th e  Orxminal Procedure 

C ode, there m ust be some evidence on the record show ing that the diaohedieace 
o f  the M agistrate’ s order was likely  to  lead to a breach o f  the peace.

R ule granted to the petitioner, Slijaniaiiand Das Paliaraj.
This -was a rule calling upon the District Magistrate of 

Balasore to sliow cause why the conyiction of the petitioner 
should not be set aside, on the ground that the order said to haYs 
been disobeyed, was not one -which could have been lawfully 
passed under s, 144 of the Oriminal Procedure Code; and why in 
any eTQnt the sentence should not be reduced or modified.

Kemindar called the Bhuyan of Mangalpara was tk© owner 
of a hat at Bhagnri, which used to be held on Sundays and 
Wednesdays. The petitioner established a rival Mt at Baldiapara, 
about two miles from Bhaguri, whiohi he also caused to be hield on 
Sundays and W ednesdays. It being apprehended that the holding 
of the rival hat at Baldiapara would lead" to a disturbance, the

*  Crim inal R evision  N o . 494  o£ 1904j against the  order o f  W*. Teunon, 
Sessions Judge o f C uttackj dated A p r il 20, 1904, atBrm ing th e  oyder o f  R ash 
B ehari K a ik , D epu ty  M agistrate o f  B alasore, dated'■Peb, 15, 190^i.
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District Magistrate of Balasore, on the 17th December 1903. passed 1 9 0 4

an order under s. 144 of the Criminal Procedure Code directing the 
petitioner to hold his hat at Baldiapara on Tuesdays and Satur- 
days. On the 15th Pebrimry the petitioDer was comdoted 
under s. 188 of the Penal Code in a summary trial by the 
Deputy Magistrate of Balasore for ha\dng disobeyed the said 
order, aad sentenced to uudergo simple imprisonment for one 
month.

Mr. Donogh {Babu Frovat Chandra Miifer "with him) for the 
petitioner. To support a Qonviction under s. 188 of the Penal 
Gode, it is necessary to establish three things. First, it must be 
shown that the order promulgated by a public servant was a lawful 
order. Secondly, that the accused knowingly disobeyed i t : and,
•thirdly, that certain results specified in the section were likely to 
follow from such disobedience: Brojo Nath Ghose v. JEmpre8s{l).
None of these findings have been established. The order under s.
144: of the Criminal Procedure Code was itself unlawful for two 
reasons. It was initiated by one Magistrate and concluded by 
another. The terms of s. 144 clearly do not warrant such a 
procedure, and do not authorize a Magistrate to direct a person 
to hold a hM on a particular day. He might direct him to abstain 
from holding it on certain days. That is quite another thing : 
see Abaye.'wari Debi w Sidhesicari I)ebi{i) ; also Ananc/a Chandra 
Bhutiaeherjee v. Carr 8tepJien{u). Then it was not proved that 
the accused was aware of the order. It was not served on him 
personally. In fact, he was absent from home at the time, and he 
.denies all knowledge of it. It is essential that the order 
should be brought to the actual knowledge of the person sought 
to be affected by it ; Pwrlutty Char mi Aiah v. Qimn-Emprm{4:).
Lastly, it is not shown that any of the consequences mentioned in 
s. 188 were likely to ensue. Hothing did in faot take place 
from the 18th December to the 21 at January, which was the 
period of disobedience ; Brojo Nath Ghose v. J ’mjjrm(l). For all 
these reasons the Buie should be made absolute.

(1) (1900) 4> C. W .  K  226. (3 ) (1891) I .  L , R . 19  C alc. 127.
(2 )  (1888 ) I .  L . 11. 16 Calc. 80. (4 )  (1 8 8 8 ) I . .L .  E . IQ C alc, 9 ,



1904 P r a t t  and  H a n d le y  J J . W e  think this Eule m ust be made

Das I n  the first place, although the Magistrate acting under
PiHABAj ] 4 4  qI Code of Criminal Procedure is empowered
Emjbboe. {.q an order prohihiting a person from holding a h&t on

certain specified days of the week, the terms of the law do not 
empower a Magistrate to make a direction that the h&t shall he 
held upon certain days, leaving the party no option to hold his 
hat upon some other days than those on which his rival holds his 
hat The Magistrate explains that the days of the week were 
fixed to suit the convenience of the petitioner, and in aocordanee 
■with the previous arrangement, in which he had acquiesced. 
Whether that is so or not we think the Magistrate’s order is 
tech-Qioally wrong, not being coyered by section 144 of the Code. 
Apart from this there seems to be no evidence on the record 
that disobedience of the Magistrate's order is likely to lead to a 
breach of the peace. That some evidence on the point should be 
forthcoming in order to support a conviction under section 188 
of the ladian Penal Code was laid down in the case of Broja 
Nath Gfhose v. Empress{l). On this ground also the conviction 
appears to be not warranted by law.

We therefore make the Rule absolute and set aside the convio- 
tion and sentence.

We have been informed that the petitioner has now T o lu n -  

tarily conformed with the views of the Magistrate and has altered 
the days of his hat so as to prevent any possible collision with 
persons frec[uenting the rival ML He has been well advised 
to do so, because if he proceeded to hold Hs h&t on the same days 
as the riYal Mt, it would still be open to the Magistrate to make 
a proper and legal order under section 144 of the Code, which 
the petitioner would be bound to obey on pain of punishment 
under section 188 of the Indian Penal Code.

Rule made absolute,
D, S.
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(1) (1900) 4 0. W. Jf. 226.


