YOL. XXXL} CALCUTTA SERIRS.

CRIMINAYL REVISION.

Befare M Justice Praté and M, Justice Handley.
MATUK DHARI TEWARI

2

HARI MADHAB DAR*

Public Wuisance—Fublic way, ebstruction in—Bond-fide clatm of titls —~Reason-
 able and praper esder —Jwy—Verdict—~Criminal Procedure Code (dot V of
1898).9s. 183, 139

Where inn & proceeding under s. 188 of the Criminal Procedure Code the oppesite
parby; in, showing canse why aw chetruction should not be: removed from a publie
wag, alleged that tha way was the private property of his employer and asked
f£ora. jury to be appointed, and the Magistrate instead of first satisfying himself as
to the bond fides of the claim referred the following question to the jury :—

¢ Ty there a public right-of-way at the points where stand the buildings whose
yemoval s been ordeved ?

FEald, thsh this wag nab. = proper neferemce. What the: jury had to- try was

whethen the- Magistraels order was ressonable and proper..

ReLe granted to the petitioner, Matuk Dhari Tewari.

this was a Rule calling upon. the District Magistrate of
Miazafierpare to show canse why the order of the Subdivisional
Magistrate of Sitamarhi, dated the 25th April 1904, should not
be et aside on, the ground that the proceedings of the Magistrate
as, well. ag the, final decision of the. majority of the jurors were
wllrg: virves. ‘

The petitioner, who. was the karpardss of Rani Ra] Bansi
Kaer, made an, application on the 26th December IG03 fo the
Suhdivisional. Magistrate of Sitamarhi to the effect that there
was a hdt, which had existed for a long time, on the Iands of' the
‘Rani, to the east of which lands were the lands of Mohunt

Lakhan Narain Das. That the Mohunt in order fo injire the

Beni. bad. caused. a.mumber of golas to be erected. on his lands,
and. was, atfempting to induce the shop.-keepers. of the 44 to

"# Criininal Revislon No. 579 of 1904 madb againstc the order pussed ByAs, e
bimeokl; Secbidivistonst. Magistraderoft Sitamarhl; dated Aprit 265 1004
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go there, in consequence of which there was & likelihood of a
breach of the peace. The Subdivisional Magistrate thereupon
passed the following order on the 26th December 1903 : — Issue
notice to 2nd party not to interfere with the working of the
market of the 1st party or with those persons, who habitually
attend it.”

On notice of this order being served on the opposite party,
they filed a petition on the 4th January 1904, stating that
the application made by the petitioner was untrue, and alleging
that the petitioner had obstructed a public passage to the north
by excavating a ditch. The Subdivisional Magistrate held a local
inquiry, and on the 11th January 1904 passed the following
order :—*Local inquiry held, the ¢atfec buildings put up on the
road southwards from the post-office. and at the scuth-west
corner of the same must be removed. They are obviously put
up to block the road, which is a public way and used by carts.
The former building to be removed entirely and the other so far
as to leave a track not less than fifteen feet wide. Issue notice
accordingly under s. 133 of the Criminal Procedure Code.”
The petitioner received notice, and in showing cause urged that
the alleged way was the private property of the Rani, and he
asked for & jury to be appointed. The jury were appointed, and
the Subdivisional Magistrate instead of first satisfying himself as
to the bond fides of the claim and then determining whether the
parties should be referred to the Civil Court proceeded to refer
the following question to the jury: “Is thers a public right-of-
way ot the points where stand the buildings whose removal has
been ordered.” On the 24th April 1904 the jury by a majority
of four to three found that the property belonged to the Rani,
but that the public had a right-of-way over it. Thereupon the
Subdivisional Magistrate on the 26th April made his former
order under s. 133 of the Code absolule, and gave the petitioner
three weeks’ time to remove the buildings.

Bubu Joy Gopal Ghose for the opposite party. The verdiet
of the jury, although in terms a decision on the question as to
the public right-of-way, is in fact & finding that the Magistrate’s
order was a reasonable one. It therefore meets the requirements
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of the seotion substantially. In any case, if th: proceedings were  1t04
irregnlar, there has been no failure of justice, and s. 587 of the Magoz
Criminal Procedure Code cures the irregularity, if any. 'J]ﬁ:f;;
My. Donogh (Babuw Akhoy Kumar Banerjee with him) for ths .
.petitioner. The petitioner appeared before the Magistrate 1in Mi‘}fﬁx
snswer to the notice and claimed the land on which the public  Das.
right-of-way was slleged to exist as belonging to the Rani,
end at the same time asked for the appointment of a jury under
8, 185 of the Code. The Magistrate should thereupon have
proceeded first to determine whether the claim was a dond fide
one or not: see Kuilash Chunder Sen v. Ram Lall Mitra(l). If he
decided that it was a bond fide claim, he should havs allowed the
parties an opportunity of having the disputed rights determined
by a Civil Court : see Queen-Empress v. Bissessur Saku(2). If he
decided that it was not so, he might then have appointed a jury
under s, 138 of the Code. '
The jury being appointed, the question which the Magistrate
should have referred to them was whether his order was reason~
~ able and proper as required by s. 139(Z). Instead of which the
question which hs gave them to decide was whether there was
s public right-of-way or not. It could never have been intended
that a jury appointed under Chapter X of the Code should be
left to themselves in the way they have been to act indepen.
dently of the Magistrate and without any supervision. Such a
procedure is wholly foreign and opposed to the functions of a
jury. They have thus been allowed to go heyond the scope of
their authority. -The procesdings are irregular and contrary to
law and should be set aside.

kit

Cur. adv. vult,

Prarr axp Haworey JJ. This is a somewhat peculisr
case, and the proceedings saxe marked by several irregularities.

On the 11th J: unugry last the Bubdivisional Officer of BSita~

marhi passed the following order :—*Lioeal inquiry held, the Zattce

buildings put up on the road southwards from the post-office

- and ab the south-west corner of the same must be removed. They

(1) (1899) I. L. R. 26 Calec, 869. (2) £1890) L. L. R, 17 Cale. 562,
o 67
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are obviously put up to block the road, which is a public way and
used by carts. The former building to be removed entirely and
the other so far as to leave a track not less than 15 feet wide.
Issue notice accordingly under section 133 of the Criminal Pro-
cedure Code.”” The petitioner, who is kmrpardsz of Rani Raj
Bansi Koer, received notice and showed cause, urging that the
alleged way is the private property of his employer, and asking
for a jury to be appointed.

The Magistrate instead of first satisfying himself as to the
boné fid s of the claim, as required by law, see Preonaih Dey v.
Gobordhore Malo(l), and then determining whether the parties
ghould be referred to the Civil Court, see Queen-Empress v.
Rissessur Suhu(2)—proceeded to refer the following question fo a
jury: “Is there a public right-of-way at the points where stand
the buildings whose removal has been ordered?”” That was not a
proper reference. 'What the jury had to try was whether the
Magistrate’s order was reasonable and proper. ‘

Misled as they were, the jury went beyond their province, and
ultimately by a bare majority of four to three they found that the
property belonged to the Rani, but that the public had a right-of-
way over it. Whether the particular order made by the Magis=
trate was entirely reasonable and proper they did not say. We
think it is clear that the case has been deslt with in a manner
not warranted by law, and we accordingly quash the Magistrate’s
order dated the 26th April last.

Ruls made absolute.
D &,

(1) (1897) 1. L. R. 25 Calc, 278, (2) (1890) I. L. R. 17 Cale, 562,



