960

1304
()
July 15.

CALCUTTA SERJES, PYOL XXXI1.

APPELLATE COIVIL.

Before Bir. Justice Rampint and Mr. Justice Mitra.

RAJ KUMAR SARKAR

T

NAYA CHATOO BIBIL.*

Jungleburi  lease— Kabuliot—Ratyat—Hertlable interest—Occupancy rights—
Rent, enhancement of—Bengal Tenancy dct (VIII of 1885) ss. 18 and 30—
Status of sueh raiyat.

E held 50 bighas of lond for more than 12 years under a jungleburd lease,
which provided for a progressive rate of vent and did not expressly provide that
the interest of E was to be heritable or perpetual.

Tt did not expressly exclnde enhancement on any ground, but expressly pravided
for eubancement on the gronnd of increase in the productiveness of the soil
effected at the expense of the landlord.

Held, that the interest created by the lease wus not one covered by s. 18 of
the Bengal Tenancy Aet, and that B was not a raiyat holding ab fixed rates.

Held (per Rampini, J.) that B was a raiyat with oceapancy rights.

Srcoxp arreat by plaintiffs Raj Kumar Sarkar and others.

This appeal arose out of an action brought by the p'aintiffs
to recover possession of one-half of 5% bighas of land, which was
originally the holding of one Ekabbar. These 50 bighas of land
were situated within a Sk milel talug, which formerly belonged
to three persons, Gopinath Sarkar, Umacharan Sarkar and Chunder
Kumar Sarkar. The plaintiffs subsequently acquired the rights
of Gopinath and Umacharan, whilst defendants Nos. 30 to 38
were in possession of the share of Chunder Kumar by virtue of a
Durmourasi vight. The allegations of the plaintiffs were that
under a Kkabuliat dated 30th Asar 1278 B.S. (18th July 1871)
Ekabbar, the father of defendant No. 20 and predvcessor in title
of defendant Nos. 25 to 29, held 50 bighas of land under the said
Gopinath, Umacharan and Chunder Kufaar at a rent of Rs. 87-8;
and that Ekabbar had no transferable interest therein; that

* Appesl from Appellate Decree No, 59 of 1902, against the decree of Jadi

" Nath Ghose, Additional Subordinate Judge of Khulna, dated the 7th QOctober 1901,

affirming the decres of Rajendra Lal Sadhu, Munsiff of Bagirhat, dated the. 30th
March 1501,
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in execution of a mortgage-deoree the right, title and interest
of defendants Nos. 25 to 29 in the holding having been sold,
defendant Nos. 1 aud 2 purchased the same on the 20th September
1898, and thereafter the defendant Nos. 25 to 28 abandoned
the land and went away; that the defendants Nos. 25 to 29 had
no transferable interest in the land and therefore defendants
Nos. 1 and 2 acquired no title at all; that the plaintiffs on
attempting to take possession of the said land were opposed by
the defendants Nos. 1 anl 2 and also by defendants Nos. 3 to 24,
who set up a title under them ; that the co-shavers not having
joined in the suit they were made defendants, and hence the
suit was bought for recovery of possession of 8 annas share which
belonged to them (the plaintiff). The defendants inter alia
pleaded that Kkabbar’s interest was that of a tenure-holder and
as such transferuble. In the alternative they also pleaded that
the holding was a raiyati holding transferable by local custom
and usage.

The material portion of the kabuliat was as follows :—

That I baving applied to you for a lesse (jama patta) in respeet of 50 bighas of
waste land sitnate in the village Ataikati within the following boundaries * # #*
extending to such a distance as will make up the 50 bighas, under the purchased
mourasi ijara under the 8-anna share of the taluk belonging to you, Gopi Nath,
and . Chunder Kumar Sarkar and under the §-anna share of the taluk belonging to
you, Umacharan Sarkar, in kismat Pataikati appertaining to the said purgunnﬁ,h,
and you having exccuted a jama patta in my favor, I do execute this kabuliat in
the following terms, viz.,, that you will grant and I shall obtain the said jama free
of rent for a term of four years, and on the expiration of the period for which ik
shall be held rent-free, I siall pay in the year 1282 a rent of Rs. 25 (rupees twenty-
five) at the rate of 8 annas per bigha, in the year 1283, a rent of Rs. 81-4 (rupees
thirty-one annas four) ot the rate of 10 annas per bigha, and in the ysar 1284 and
in every (subsequent) year a rent of Rs. 87-8 annas (rupees thirty-seven annas eight),
at the full rate of annas 12 (twelve) per bigha, and I shall not be competent to raisa
any objection on the ground of inundation, drought, failure of crops (etc.). IfI
do so such objection shall not be entertained. I shall take possession of, and bring
under cultivation (abad pattan) the aforesaid land as per boundaries, and shall
continue to enjoy the profits thpreof upon payment of the rent, * * # Whatever
increase in the productivity of the soil you may effect, and whatever measarement

- and jamabandi you may make, I shall abide by the same. 1f I bring under cultiva-
tion lands in excess of what is comprised within the aforesuid boundaries, I shall
pay vent in respect thereof at the said rate under the settlement you will grant me
and I shall obiain, at the rate of 2 annas rasad per bigha on account of the
remuneration for my labours in bringing the land undgr cultivation. * % %
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The Court of First Instance having found that Ekabbar was
& raiyat holding a rate of rent fizxed in perpetuity and as such
his interest was a transferable one, dismissed the plaintiffs suit,
On appeal to the Subordinate Judge the decision of the Court
below was affirmed.

" Babuw Busunt Coomar Bose for the appellant. The lease pro-
vides for enhancement of rent for increase in the productiveness
of the soil caused by the landlord’s improvement. This shows
that the rate is variable. [Mrrra J. ‘Why should the rate vary P}
If the productiveness causes an increase in the vent, the increase
will be added to the rent and the whole will hecome the rent
payable for the lands, and therefore there must be an increase
in the rate, otherwise the added amount will become an abwab
and so not recoverable. The Courts below have held that
Bkabbar’s song were not tenure-holders, and, if the rate is liable
to increase, they were not raiyats holding at fixed rates, they were
therefore occupancy raiyats. (Mitra J. Not necessarily.) Then
if they be not occupancy raiyats, they were non-occupancy raiyats
and their position becomes worse. Further, the lease iz not a
permanent lease, and thereupon the rate is not fixed for ever.

Moulvi Shamsul Huda and Babu Amarsndra Nath Chatterjee
for the respondent. The lease is a jungleburi one-and contains no
provisions for enhancement of rent; the tenant merely agreed to
oarry oub whatever improvements the landlord would effect, and
his holding was a raiyati holding at & fixed rate.

Rampivt J. This is an appeal against a decree. of the
Subordinate Judge of Khulna, dated the 7th October 1901,

The suit out of which this appeal arises was brought by the
pleintiffs to obtain possession of & half share in 50 &dighas of

land, which were let some time ago, to one Ekabbar under a

Jungleburi lease.
The principal defendants Nos. 1 and 2 have purchased this
land at an auction sale; and the plaintiffs now seek to eject them

on the ground that the tenancy of Ekabbar was not of a transfers -
able nature.



VOL. XXXI.] CALCUTTA SERIES.

The defendants Nos. 1 and 2, on the other hand, contended
in the Lower Court that the interest of Ekabbar was that of a
tenure-holder, and as such was transferable ; or, if not, that it
was a rasyats holding at fixed rates of rent, to which the provi-
sions of section 18 of the Bengal Tenancy Act are applicable.

Both the Courts below have found that the interest of Ekabbar
in the land was not that of a tenure-holder, but that of a raiyat
holding at fixed rates.

The plaintiffs appeal to this Court and contend that on the
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terms of the kabuliut executed by Ekabbar, his interest in the

land was not that of a rasyat holding at fixed rates ; and parti-
oular stress is laid upon a passsge in the kabuliat, which runs as

follows “wfyz *ife 3% © w7 TNl e FREY S
e i |’ and which has been translated by the Subordinate
Judge thus :——“ Whatever increase in the production of the soil
you may effect, and whatever measurement and jamaband:
you may make, I shall abide by the same.”

That means to say, that if there is an increase in the pro-
ductiveness of the soil at the expense of the landlord or in
consequence of improvements made by him, the lessee is to pay
at a higher rate; and if on measurement the area of the land
should appear to be greater than that mentioned in the kabufiat,
a greater amount of rent is to be paid at the same rate as that
mentioned in the Zabuliat.

The learnéd pleader for the appellants contends that the clause
in the lease shows that the interest of Ekabbar was not that of
a raiyat holding at fixed rates; and we think that this contention
must prevail.

The kabuliat, which is undoubtedly a jungleburi kabuliot,
provides for a progressive rate of rent up to the year 1284,
when rent at the full rate of 12 annas per bigha was to be paid,
and rent at this rate was to be paid in every subsequent year.
The kubuliat does nofy expressly provide that the interest of
Ekabbar was to be heritable or perpetual. It does not expressly
exclude enhancement on any ground, and expressly provides for
enhancement on the ground of increase in the productiveness
of the soil, effected at the expense of the landlord. This would
soem, having regard to the provisions of,section 80, clause () of
the Bengal Tenancy Act, to be the meaning of the Eabuliat.
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Now as both the Lower Courts have held that Ekabbar was not a
tenurs-holder, and as we have come to the conclusion that he
wag not a raiyat holding at fixed rates, in my opinion he must
be & raiyat with occupancy rights. But however this may be, it
is clear that the Subordinate Judge’s finding that Ekabbar was a
raiyat holding at fixed rates is incorrect.

We therefore decree this appeal and remand the case to the
Court of First Instance for decision of the other questions, which
arise In it.

The costs will abide the result.

Mirsa J. 1 agree with my learned brother that this case
should be remanded for enquiry into the matters indicated by .
him. But I do not agree with him that the interest created by
the lease is o right of occupancy or is governed by the provisiong
regarding enhancement of vent of occupancy ruiyats. The parties
must be regulated by the ferms of the coniract. Itis nota
case of the creation of a right by statute as rights of occupancy
are ordinarily considered to be.

The contract in this case does not state in express terms that
the interest created is permauent, neither does it say anything
about transferability. The matler, therefore, is open for con-
sideracion whether the holding is transferable; and I use the
word “holding” because both the Lower Courts have held that
the interest created by the lease is not a tenure. The Liower
Appellate Court shonld in my opinion have considered the
question whether, having regard to the terms of the contract
between the parlies and any other matters that might have been
brought forward with regard to the incidents of similar holdings
in the neighbourhood, the holding was transferable or not. If it
holds that it was transferable irrespective of the-question whether
the right created by the lease is an occupancy right or not, the suit
should be dismissed; but, if it finds otheriwise, the suit should be
decreed.

1 agree with my learned brother that the interest created by
the lease is not one covered by section 13 of the Bengal Tenancy
Act.

Appeal allowed ; Case remandad.



