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CRIMINAL REFERENCE.

Before A, Justice Gthose.

DURGA PRASAD KALWAR

a7,

EMPEROR.*

Gambling—2Public place—Osara or verandal—Ganlbling det, IT (B.C.) of
1867, . 11, ’

The accused were convicted nnder s. 11 of the Gambling Act, 1T (B.C.) of
1867, of gambling in a public place. The place where the gambling was held
was an osara or verandah, which was eoclosed ou all sides, but having doors
opening towards the road and having a platform between the osare and the road.

It was a part of a building which was the private property of certain indivi.
duals, and was used during the day as a shop; but not so in the night. The

gambling in question took place after midnight.
Held, setting aside the convictions, that the esare was not a public place within

the meaning of s, 11 of the Gambling Act.

Rurr granted to the petitioners, Durga Prasad Kalwar and
others.

This was a Rule calling upon the District Magistrate of
Saran to show cause why the conviction and sentence in the case
should not be set aside upon the ground that the shop in which
the gambling took place was mot a public place within the
meaning of s, 11 of the Gambling Act.

The petitioners were arvested at the shop of one Mohavir Sah,
where it was alleged they had been gambling, The place where
the gambling was held was an osara or versndah, enclosed on all
sides, but having doors opening towards thefroad, and a platform
between it and the road. The osara was a part of a building,
which was the private property of certain persons. It was used

# Criminal Revision No. 63 of 1904 made against, the order passed by J . F.
Graham, Joint-Magistrate of Saran, dated the 19th of December 1903,
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during the day as 2 shop, but not so at night. The gambling
took place after midnight. Some of the petitioners were standing
on the roadside looking at the game that was going on ingide,
while others wore among those who were standing inside the
osara. The petitioners were convicted on the 19th December 1903,
by the Joint-Magistrate of Saran under s. 11 of the Gambling
Act and fined.

My, Jackson (Babu Dwarka Nath Mitre with him) for the
petitioners.

Babu Dhtrendra Lal Kastgir for theCrown.

Guose J. The petitioners in this case have been convicted
under s. 11 of the Bengal Gambling Act, and sentenced toa
fine. The question raised before me is whether the place where
the gambling took place is a public place within the meaning
of the said section. It appears, upon the map filed in this case
as also upon the evidence, that the place where the gambling
was held is an osara, which is enclosed on all sides, there being,
however, doors opening towards the road, and there being what
is called a platform between the said osare and the road. The
place in question is & part of & building, which is the private
property of certain individuals. It isused during the day asa
shop, but not so in the night;and the gambling in question
took place after midnight on a certain day. It appears that
people were standing on the roadside and looking at the game
that was going on inside the room. Some of these people,
and others, who were standing inside the' osara, were arrested ;
and they have all been found guilty of the offence of gambling.

I do not understand how the persons who were standing
on the roadside and lpoking at the game, but were arrested, could
be convieted, there being no distinet evidence proving that they
took any real part in the gaming. However that may be,
having regard to the evidence as to the place where the gambling
actually took place, I am unable to find that it is a public
place within the meaning of section Ll of the Gambling Act.
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190 [See two cases of thiz Court, References No. 24(1) and
T 95 (2) of 1894 and the case of Kuudi Sheith v. The King-
UR . o s
Pussa>  Epperor(3).] I accordingly set aside the conviction and sentence
KALwaR

EMP;'ROE. (1) See foot-note.
(2) Unreported Reference No. 25 of 1824.
(8) (1902) 6 C. W, N. 83.
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TAGHOONANDAN SING & OTHERS.

‘The Order of Reference by H. W. Gordon, Sessions Judge of Saran, was
as follows :—

Under s. 438, Act X of 1882, I herewith transmit the recorxd of the case
noted on the margin to be laid before the High Court with the following report.

1st, The pefitioners, twelve in number, have been tried summarily by the
Deputy Magistrate of Chapra, and convieted of an offence punishable under 5. 11
of Act IT of 1867 (B.UC.), that is to say of gambling in a publiec place, and
sentenced each to pay a fine of Rs. 10, or in default to undergo two weeks * rigorous
fmprisonment. It is said the petitioners were gambling with shells on the occasion
of the Dewali festival in a verandah (osara) belonging to one Babu Lsl, and
situated alongside the public road.

2nd. I recommend that the convictions and sentences be set aside and that the
fines or any portion of them, if realized, be refunded.

8rd. I am of opinion that the whole order is bad in law.

4th, It appears fo me that the verandah is not a public place within the
weaning of & 11 of Act II of 1867 (B.C.). The Depuiy Magistrate in his
explanation says that by public place is meant a “place to which the public have
access,” and that as the verandah was open towards the road, a person could
step into it and therefore it was a public place and accessible to the public.
This view is I think not correct. This particularcverandah may be literally
aceessible to the public in the seuse that there was mo physical obstruction to
a person desirous of atepping onm to it, but at the same time the public have
no right to enter the verandah of a private person. It might as well be contended
that spy person might step into another person’s house because the deor opening

# Criming’ Reference No, 24 of 1894,
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and make this Rule absolute. The fine, if paid, will be
refunded.

Rule made absolute.
D. 5.

ou to the road was left open.

The house would then be physically accessible to
the public, but the publie

would have no right to walk into the houwss, and
suppesing thut the house was not wsed as » “ common goming-house” ay defined
in s 1 of the Act, gambling in it wonld not in my opinion smount to an offence
under 8 11, In the present case it is not alleged that the verandah was being
used as 3 common gaming-house,

For the above reasous [ think the Deputy Magistrate’s order is bad in Jaw.

O’Kriveany AND Hinn JJ. We set aside the convietions and sentences in

this case for the reasons given by the Sessions Judge, and direct that the fines,
if paid, be returned.
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