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PRIVY COUNCIL.

———— e

FAXIR CHUNDER DUTT
z.

RAM KUMAR CHATTERJEE.
[On appeal from the High Court at Fort William in Bengal.]

Pretious holder—Bengal Rent Aot (Bengal Act VIII of 1869) s, 66— Rent,
arrears of — Purchase—Sale— Unregistered tenant—Defaulter.

The expression “ the' previous holder ” in s. 66 of Bengul Act VIIY of 1869
includes a person heneficially interested in o tenure, who is in a position to protect
his interest by paying the rent into Court and yet omits to do so with the result
that the tenure is brought to sale by the superior lundlord.

That he i8 not a registered temant, or is only interested in a portion of the
tenure, or thet he is not liable directly to the zemindar, is not sufficient to prevent
the last clause of the section from applying to him.

“ Default *’ which deprives a person of the benefit of the section doss not
necessarily imply moral obliguity, or breach of contractusl obligation : it simply
means non-peyment, failure or omission to pay.

Arpear from a decree (19th January 1839) of the High
Court at Calcutta affirming a decree (R7th Japuary 1897) of
‘the District Judge of Bankura, which had reversed a decree (30th
June 1896) of the Subordinate Judge of Bankura made in ihe
appellants’ favour.

The plaintiffs appealed to His Majesty in Council.

The appeal arose out of a suit brought on 25th January 1893
by Chintamoni Dutt (since deceased and now represented in
the appeal by Fakir Chunder Dutt) and the other appellants
against the mokurraridars, dar-mskurraridars, se-mokurraridars
and rayats claiming inferests in a mouza? called Makarkandi
which was owned, as semindar, by the Rani of Chatna. The
plaintiffis claimed to be purchasers at a sale in execution of
a rent-decree dated 80th January 1884 of the mokurrari fenure,
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of which two of the defendants Babulal Roy and AklLoy Roy
were the registered temants, and they claimed to De entitled by
virtee of such purchase and of the relinquishment by other
defendants of their tenuresto set aside all subordinate tenures
created by the molwrrar'dars and to receive rents direct from. the
rayafs and other immediate occupiers of the land of mougal
Makarkandi.

That smousak was by a pottuh dated 8th January 1866

granted in mokarrari by the semindar to Babulal Roy and Akhoy
Roy, who with their co-sharers were the defendants Nos. Ito 9
and described as the Roy defendants. Oun 8th February 1866 the
Roys granted & dur-mokurrari lease of the mouszak to Srichurm
Ghose (since deceased and mow represented by his three song
Notobur Ghose, Behari Ghose and Gobind Ghose, defendants
Nos. 10, 11, and 12). Srichurn had a brother Srimunt, who was &
co-sharer in. the dur-mokurrar: with him. Against Srichurn and
Srimunt a mortgage decree was passed in favour of one Brojolal’
Dutt, a nephew of the plaintiff Chintamoni Dutt, and in execution
of that decree thely dwr-mokurrari rights were svld, and purchased
by Chintamoni’s Gomasta, Nil Madhuab Banerji, defendant No. 16,
on 16th August 1879. In April 1880 Nil Madhub Banerji
executed two pottaks subletting the rights he had purchased. One
of thess leases covered 33 annas of the wowza® and was in favowr
of Notobur Ghose, and the second covered the remaining 6} annas,
and wasin favour of Srimunt Ghose, defendant No. 18, On 11th
January 1893 Srimunt Ghose sold his interest in the dusr-
mokurrari to Ram Kumar Chatterjee and Mohun Lal Sulul,
defendunts 14 and 15 ; and on 7th March 18285 Notobur Ghose,
Behari Ghose, and Gobind Chunder Ghose sold their interest in
the dur-mokurrari to Godai Lal, defendant No. 82,

Meanwhile the plaintiff Chintamoni had acquired either
privately or by public auction various sharves in the mokurrars
i‘ights in the mougah, until in November 1884 the extent of the
rights so purchased by him amounted to 111 annas of the
mouzat. On Tth of that month a sale was held in execution of a
dacree for arrears of the mokurreri rent: the mokurrarilease was
gold, and was purchased by the plaintiff Chintamoni, whe thus
claimed o be mokwrieridurs of the whole mouzuh. He alleged
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that Nil Madhab Banerji relinquished in his favour the rights he
had purchased in August 1879, and that Srimunt Ghose and
Nolobur Ghose, sub-lessees of Nil Madhub, also gave up their
sub-leases. In this way he claimed that all intermediate tenures
had been extinguished, and that he was entitled to receive remt
from the rayets direct. EHis cause of action was thet in attempting
to collect rent from the rayafs he met with opposition, and had
to bring suits for rent or khas possession against them, in which he
had not always been successful. Accordingly his object in this
suit was to have it decided that his claim was well founded.

The main pleas raised in defence to the suit were that the
plaintiffs’ purchase of the mokurrari interest was fraudulent,
that it did not pass the interest in the whole tenure, and did nct
extinguish the dur-mokurrari rights; that the purchase by
Nil Madhub Banerji was lenamt for the dur-mokurreridars, whe
remained the beneficial owners, and that the dur-mokurrari had
never been extinguished by surrender or otherwise. Such of the
cultivators as filed written statements expresed their willingness
to pay rent to whichever party the Court decided was entitled to
receive it. Notobu: Ghose did not appear or plead to the suit.
Nil Madhub Bangrji supported the plaiatiffs’ case.

The material points raised by the iesues were

2. Whether the plaintiff was entitled to the entire mokurrari®

4. Whether defendant No. 16 was benamidar for defendants
No. 10 to No. 13?7

5. Whether defendants Nos, 10, 11, 12, 13, and 16 gave up
their rights to the plaintiff ? "

9. Whether the sale at which the plaintiff purchased was
brought about by the default of the plaintiff himself? If so,
how will his suitbe affected therehy ?

As to the alleged relingnishment (isswe 5) an attested
copy of a kabuliat executed by Notobur Ghose, Behari Lal Ghose
and Gobind Chunder Glose in favour of Chintamoni Dutt dated
6th November 1890 was put in; and a written statement of Noto-
bur Ghose in asuit brought against him and others by Chintamoni
Dutt, in which he stated that © the plaintiff having purchased the
said mousah at arent sale gave a notice asking me either to come
in and take a fresh settlement or to give up possession on receipt
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of the notice. I voluntarily gave up possession in favour of the
plaintiff,  Subsequently I took a fresh seftlement from the
plaintiff in respect of a certain quantity of land of the said
mouzch under a registered poftal and kaduliut on 21st Kartick
1297 7 (6th November 1890, “and amnow in possession thereof.”

Godai Pal (defendant No. 82) claimed in his written statement
to have purchased Notobur @hose’s interest, and also the interests
of Behari Gthose and Gobind Chunder Ghose under the deed of
7th March 1895 and to be in possession theveof.

The Subordinate Judge held that the plaintiffs had, by their
purchase, become the owners of the entire mokurrari right ; that
the purchase of 11th August 1879 by Nil Madhub Banerji was
originally enami for Srichurn Ghose and Srimunt Ghose, but
afterwards for the plaintiff ; that the relinquishments alleged had
never been made, but that Notobur Ghose had taken a fresh lease
on 6th November 1860 ; and that the rent of the mokurrari was
not paid because of default by the dur-mokurraridars, and the
arrears were not due in consequence of the laches of the plaintiff.
In the result he passed a decree that the plaintiffs were the
owners of the mokurrari vight and also of the dur-moekurrari right
by virtue of Nil Madhub Banerji’s purchase ; that the defendants
Nos. 14, 15 and 82, Ram Kumar Chatterjee, Mohun Lal Sukul,
end Godai Pal, and the Ghoses (except Notobur) were owners of a
se-mokurrare vight under the lenses of 15th April 1880 to the
extent of their shares, and that the plaintiffs were entitled to
Notobur Ghose’s shars in the se.mokurrard right; and that
they +were not entitled to collect rents from the cultivators
direct, except as to Notobur Ghose’s share.

From that decree four separate appeals were filed in the
Court of the District Judge, but the decisions in three of them
only are material to the present appeal, namely, that by the
plaintiffs, that by the defendants Nos. 14, 15 and 32, and that by
ths Roys, mokurraridars, defendants New. 1 to 9. In the last-
named appeal the District Judge agreed with the Subordinate
Judge that the pluintiffs were the owners of the entire mokuriari
mgh’t

On the other appeals the District Judge decided that the
purchase by Nil Madhub Banerji was benami for the Ghoges
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that in 1884 the plaintifis were in possession of an 11} annas 1604
o

share in the mokurrart ; that they had defaulted in payment of 770
rent and were therefore under mo eircumstances entitled to the ¢ H];?NDER

benefit of s. 66, Bengal Act VIII of 1839. He was also of P
Raxm

opinion that there had heen no relinquishment of the dur- 70
mokurrari as alleged, and that Notobur Ghose's action did Cnarzswiss.
not hind his co-sharers, or even transfer his shars to the plaintiffs.

The decree of the District Judge decreed the suit against the
mokurraridars, and dismissed it against the dur-mokarraridars,

and it was declared that the plaintiff was not entitled to receive

reunts from the rayafs divect, but from the dur-mokurraridars,

whoever they might be.

The plaintiffs appealed to the High Cowrt, and the appeal
was heard by a Division Bench of that Court (MacprersoN AND
Ameer Arr JJ.) and dismissed with costs. The material portion
of their judgment was as follows:—

* The plaintiffs are the purchasers of a smokurrari tenure which was sold im
execution of a decree obtained by the zemindar for arrears due in respect of the
tenure ; and as anction-purchasers they bring this suit practically for the purpose of
having it deelared that they are entitled to annul all intermediate tenures created by
the mokurraridars, and to collect rent divectly from the rayats. One of the inter=
mediate tenures said to have been created by the former mokurraridars is a dur-
mokurrari, ‘The Subordinate Judge held, with reference to this, that it had, asa
wmatter of fact, censed to exist, and that, if it was in existence, the plaintiffs, as anction~
purchasers, were entitled to annul it, The District Judge reversed the decision of the
Subordinate Judge on the first point, and held that the dur-mekurrari tenure was
still in existence, and he further held that s. 66 of Bengal Act VIII of 1869 did not
apply to the plaintiffs’ purchase, and that they were not entitled to take the benefit
of it or toannul the under-tenure. The contention before us is that, assuming the
dur-mokurrart to be in existence, as the District Judge has found, he was wrong in
holding that the plaintiffs were not entifled to the benefit of s. 66, and consequentiy
‘$o annul the dur-mokurrari, The facts found by the District Judge are these,~—
that at the time when the moeZurrari tenure was sold in November 1884, the pur-
chaser Chintamoni, who is one of the plaintiffs in the present case, had an 11} annas
share of the mokuerari ; that he was in possession of his share, and that thave was
at. that time some arrangeneent in force by which the holders of the dar:mokur-
rari tenure were to pay the mokurrari vents due fo the zemindar. It is srgued
that it cannob be said that the tenure was brought to sale through the default of the
purchaser Chintamoni, es the default was really that of the dwr-mokusraridars
who, under the arrangement to which I have referred, wers bound to pay the rent to
the zemindar. We think there is no force in this contention, and that the District
Judge was quite right in holding that s. 66 of Beryal Act VIII of 1869 did nok
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apply to the case. That section enacts that nothing in it “shall be held to apply
to the purchase of a tenure by the previous holders thereof, through whose defauls
the tenure was bronght to sale” Now we think that, on the finding of the
Subordinate Judge, Chintamoni was, within the meaning of the section, the previous
holder. He was, at all events, one of the previous holders, and the default of e
was the default of all, The meve fact that the holders of the subordinato tenure
were, by the arrangement with the mokurraridars, bound to pay the rent due to the
zemindar, did not relieve Chintamoni or his co-sharevs from the respounsibility of
paying the rent. The words “throngh whose defanlt™ in s, 66 do not, we think,
mean that it should be through the actual fault of the previous holder, as opposed to
the fault of any one else that the rent was not paid. If the persons who, under the
ayrangement referred to, should have paid the rent, did vot pay it, the holders of
the mokurrairi tenure were bound to pay it; and if they did not pay, the default was
theips within the meaning of the section. 'They might, of course, have paid it at '
any time previous to the sule and so prevented the sale. But they did not de =o.

“Then it was also said that the dwr-mokwrreridars, who were the persons
actually in fault for non-payment of the rent, cannot be allowed to plead, as against
{he purchaser Chintamoni, that he was the person in defanlt. It seems to us that
there is no force in this contention, All that has to be shown to prevent the appli-
cation of the section, is that the purchase was made by the previous holder. through
whose default the sale hecame necessary;and once those facts ave proved, it does
not make any differonce who the person raising the objection is; those facts being
yproved, the section becomes inoperative,

< It was also axgued that the Judge was wrong in holding that the entire dur-
smokurrari tenure continued to be in existence, as one of the Ghoses, the holders of it,
Liad relinquished his interest in the tenure to the zemindar. Now, the dur-mokur-
rari wan an entire tenure held, so far as it appears, withoub any specification of
shares, and the relinguishment of his shave by any one of the co-sharers would nob
operate as a transfer of his right to the zemindar, to whom the relinguishment
was made, The zemindar might or might not recognize the relinquishment by
relieving the person relinquishing from any further liability for wrent. But
the velinquishment would not, it seems to us, have any greater foree than that, nox
would it affect the enfirety of the tenuve held by the other co-sharers.”

. W. drathoon for the appellants contended that Chintamoni
Dutt was not a “defaulter” under s 66 of Bengal Act VIII of
1869. Being an unregistered tenant he was not liable for the pay-
ment of the rent, and did not come within the words of the section
teprevious halder through whose default the tenure was brought
to sale.”” The expression “previous holder” in that section meant
“yegistered previous holder.”” Unless a tenant be vegistered, ho is -
not recognized by the landlord as being directly liable for rent.

‘He had also only a shaye in the tenure and was not liable for the
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whole rent. Relevence was made to Awmundlal Mookorjee v,
Bhugwan Chunder Mookesjee(1) 5 the Bengal Rent Act (X of 1859)
5. 106; Bengal Act, VIII of 1869, ss. 62, 63, 66; the Revenue
Sale Law (Act XU of 1859) s. 53; and .Doolar Chand Saheo v.
Lalla Chabeel Chand(2). On the evidence it was also contended
that the Ghose defendants had recognized the right of the plaintiff
Chintamoni as mokurraridar and had relinquished their rights
as dur-mokurraridars in his favour,

L. De@ruyther for the respondents (who was called upon
only on the point as to whether there had heen a valid transfer of
Notobur Ghose’s interest to Chintameni Dutt) contended that
there had been no such transfer. The only evidence of it was in
s written statement of Notobur in another suit, which was not
evidence admissible against the respondents (the assignees of the
dur-molurraridars).

Arathoon in reply.

The judgment of their Liordships was delivered by
~ Lorp MacxacurEy, In November 1884 one Chintamoni
Dutt (who is now dead and represented by the appellant Fakir
Chunder Dutt) purchased at-.a salein execution of a rent decres
the mokurrari lease of mousah Makarkendi. This lease had been
granted in 1867 by the ‘zemindar, the Rani of Chatna, to » family
called “the Roys,” two of ,whom only—ILal Roy and Akhoy
Roy—were the registered tenants. The rent suit was brought
against them. '

After his purchase Chintamoni claimed to be mokurraridar of
the whole mousah and entitled to receive rent direct from the
rayats. He took proceedings under s. 66 of Bengal Act VIIL
of 1869 with the view of avoiding all intermediate tenures. He
failed, because it appeared that although he was not registered as a
tenant, he was himself interested to theextent of 111 annas in the
mokurrari leage to the Roys. The High Court affivming the
First Appellate Court held that he was excluded from the benefit
of 566 Dby the last clause of the section, which declares that
“nothing in this section shall be held to apply to the purchase

(1) (1873) 12 B. L. R. 489 note, 491. (2) (1878) L. R. 6 1. A, 47.
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of a tenuve by the previous holder thereof through whose default
the tenure was brought to sale.”

It was contended by the learned Counsel for the appellants
that Chintamoni was not & “previous holder” because he was not
vegistered as temant, that at any rate he was not “the previous
holder * hecause he was not interested in the entirety of the pro-
perty in lease, and that he was not a defaulter or in default
because he was not directly liable to the zemindar and injured no
one, but himself, by non-payment. It seems to their Lordships
that there is no substance in any of these objeotions. They think
that the expression which Mr. Arathoon criticised in detail must
include a person beneficially interested in a tenure, who is in a
position to protect his interest by paying the rent into Court and
yet omits to do so with the result that the tenure is brought to
sale by the superior landlord. “Default” which prevents the
section from applying does not necessarily imply any moral obli-
quity or any breach of contractual obligation. It simply means
non-psyment, failure or omission to pay.

Another point was made on behalf of the appellants. Itis
dealt with in the judgment of the High Court, but not very satis-
factorily explained. It was contended by Mr. Arathoon that the
appellants were at least entitled to a decree against ons of the
dur-mokurraridars—one Notobur Ghose, defendant No. 10, becausa
it was said that on being served with notice of Chintamoni’s
purchase he relinquished his interest in Chintamoni’s favour.
There is mo proof of any transfer by him to Chintamoni. In
fact, nothing is offered in proof of the appellant’s contention
as to Notobur’s interest except a written statement by Notobur in
another suit, in which he says that on receipt of the notice of
Chintamoni’s purchase he voluntarily gave up possession to Chinta-
moni. On the other hand, another defendant, Grodai Pal, defen~
dant No. 32, alleges in his written statement in the present suit
that he purchased Notobur’s dur-mokurrari rights on the 7th of
March 1895 by a registered deed of privateﬁsale, and that he has
been holding the same, since that time, as the rightful owner and
possessor thereof. The question, if there is a question, seems to
be one between co-defendants, which cannot properly be dealt with
in the present suit,
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Their Lordships will therefore humbly advise His Majesty 1904
that the appeal ought to be dismissed. Famin
The appellants will pay the costs of the appeal. CHUNDER
z,
sinissed. R
Appeal dismissed. KU;; 2
CHATTERJIEE.

Solicitors for the appellants: T. L. Wilson & Co.

Bollcitors for the first three respondents: Watkins & Lempriere.
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