
V O L , X X X I.] CALCUTTA SERIES. HŜ
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A N m E  HOSSEIN
'V.

SECRETABT OF STATE FOR INDIA *

W ill—Lost Will—!Presumpiiott of revooaiioa—rSeaondan/ evidence—0m s 
o f froof—~TTQlaie and Aiiniidsiration Ac( (V  o f ISSl) s$. 20, 24.

I£ a will, siieWB to have been i»  the custody of the testator, is not forthcoming 
at tlie time of kis death, ii is presumed to have been destroyed by himj iiuless 
there is sufficient evidcuce to rebut tlie presumption.

Welch. V. m ilip s (l)f  Srown v. Srown(2), Sudden v. Lord St. LtQnards{?i) 
referred to.

But sacli presumption of revocation does not arise, imless there is evidence to 
satisfy tbe Court tliat the will was not in existence at jthe time o£ the testator's 
death.

'Finch V. Finc%{ }̂ referred to.
Having regard to the habits of the people of this country aud specially those of 

wandering faMrs, another presumption may well arise, namely, that, wlieu such 
a documextt is not forthcoming after the testator's death, it has been mislaid.

If a will is found to have been validly executed aud not been revoked, and yet is 
not forthcoming, it may be proved by a certified copy, and letters of adiniiiisfcrationj 
limited, until the original will is produced, may be granted.

Hh>4

Jmie l-k  
15, 21.

A p p e a l  By SyecI Anwar Hossein and Tulsi Das Banerji, tlie 
ob|ectors.

Tlie Secretary of State fox India in Council applied for letters 
of administratimi of the will of one Mahmud Shall, a wandering 
Mahomedan fakir, who lived a great part of his time, during* the 
latter part of his life, in the town of Bhagalpore. H e  was in the 
habit of receiving sums of money as gifts from various peoiie, 
which he used to invest chiefly through one Babii Oangadhar 
Banerji, a resident of th  ̂town and 'brofcher of Baja Shih Ohimder

* Appeals from Original Decrees, Fos. 279 aaad 280 of 1901j against the deerpes 
of W. Vincent, District Judge of Bhagalpore, dated Aug. 5,1901.

(1) (18E6) I  Moo. P. 0. 299.
(2) (1858) 27 L. J. Q. B. 173.

(3) (1876X L. E. 1 r. I>̂  154.
(4) (1867) L. B. 1 P. & D. .371.
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1904 Banerji. In tliis “way Mahmud Sliali amassed a large sum of 
a n ^ e  Dioney, there being over 30,000 rupees to his credit in deposit in
Bosseik cash. It  appears he made more than one will in faToiir of Tarious

S egeeta ey  sons of Qangadhar, but for some reason or other quarrelled
biTn before h© left Bhagalpore. It was alleged that subse

quently, in November 1894y the faU r  had executed a will in 
favour of the Empress of India leaving aU his property absolutely 
to Her Majesty. The will was registered at Bhagalpore in 
November 1894. After this the testator remained there some 
time and then went off on some of his wanderings, and finally
arrived at Bareilly, where he died some time about 80th Noverober 
1899 in the house oi Anwar Hossein, the appellant.

There were two sets of objectors to tho grant of letters of 
administration: one set comprised certain alleged relatives of the 
deceased, headed by Anwar Hossein; the other was Tulsi Das 
Banerji, a minor son of Baba G-angadhar Banerji, who was 
represented in this case, with the leave of the Court, by his uncle 
Baja Shib Chunder Banerji.

Anwar Hossein objected to the will on the grounds— ■

{%) that the testator, having certain relatives, had no power to 
will away more than one-third of his proj^erty ,*

(u) that the will was not duly executed and the original was 
not produced;

{iii) that the testator was not at the time in fnH possession 
of his senses and therefore his will was inoperative and void.

Tulsi Das objected mainly on the grounds, that the will pro
pounded was not duly executed or delivered, and that it was not 
intended by the testator to be operative.

It appears that the testator kept this will with him while at 
Bhagalpore, and tools away all the important papei*s with 
when he went to Bareilly. Neither Anwar Hossein nor any 
member of his family came forward to depose, that no such will 
was among the papers left by the te&%tor, when he died at 
Anwar’s house. Nor is there any evidence to shew that the 
testator changed his mind with regard to this will, although he 
lived fi,Ye years after it was executed by him.

The District Judge found that the will was not revoked by 
destruction, nor was there any such allegation in the original
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oLjeotions ; tliafc Anwar HosseiE was not iu fact a relative of tlae 1 9 0 4

testator at all; tliat tlie deoeasscl liad no living relatives; that tb.e 
iiffereiie© in the dates i e  the will was simply a mistake;  and H o s s e i n

tiat the testator at .the time of Biaking the mil was in full seoeembt
possession of his senses. And ho aoecrclmgly ordered that letters 
of administration be granted to the Secretary of Sfcate for India 
in Ootmcdl.

Against this order the ohjectors appealed to the High Court,

Mauki Mahomed Iskfak {Mauloi Serajul Idam with him) for 
the appellant Anwar Hossein. The will in question was last seen 
in the testator’s own possession, and on his death, after careful 
seaToh, it was not forthcoming; under the circnmstances the only 
presiimption is that the will was destroyed l3y the testator himselfj 
unless it is rebutted hy evidence: see B m w n  v. Sugden y .

Lord St. LeoHards{2). As no evidence was adduced to shew that 
the -win was lost, or was destroyed by any one other than the 
tegtatoiv ĥe Court below was wrocg in adroittiiig as secondary 
evidence, a certified copy of the will obtained from the Regis
tration olfiGe, the presiimi)tion being that it was revoked and 
destroyed by the testator himself: see also Woodward v. 
Gouktone{2>), Welch v. FhilUp8{‘i ) . There being no rebutting 
evidence, the presumption that the mil was destroyed by the 
testator should hold good : see 'Williams on the law of Eseeutors- 
and Administrators, 9th Bdn., Yol. I, p, 13-i,

The testator was of a changeable character, for he had made 
several wills one after the other. It is also in evidence that he 
was of unsonnd mind. He expressed a desire to make over the 
will to the Collector of the District, but never did, although he 
had ample opportnnity to do so.

Under s. 19 of the Probate 'and Administration Act (V of 
1881) the Secretary of State for India is not one of those persons  ̂
to whom letters of administration may be granted.

[Gthose J„ Is not’ 'the Empress of India the residuary legate© 
under the wUl ?]
• YeSy if the will be a valid docnnient.

(1) (1858) 2? L. J. Q. B. 173. (3) (1S86) L* R. 11 Ap. Cas, 469, 475,
(a) (187C) L. K, I P. D, 154 195. (4) (!83l) I Moo, 0. 2i>9.
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ipo-i [Q-hose J. See s. 20 of tlie Probate and Administration

ANWxIE
Hossein- The Secretary of State for India cannot be said to be sncla

SBCBExaia* a repregentatiye of the late Brnxoress of India as is contemplated
OF State geotion, and tKerefoie lie lias no locm standi in this matter.3?0B India. ^

Bahu Aslmtosh Mukerji, for the appellant Tiilsi Das Banerji. 
M y only ground is that the will was not executed according to 
law. The wiU was dated the 21st November 1894, while the 
■witnesses B . Taylor and Gauri Prasad attested it on the 19th 
NoTemher 1894; so evidently this attestation was made two days 
before the execution. Mehdi Ali, who made the signature for the 
testator; is not competent as an attesting witness: see Ava Bai y. 
Pestmiji Nana Bhai{l). These three being eliminated, there 
remains only one witness to the will, w . ,  Farzand A l i ; and as 
a will must be attested by at least two witnesses, it is submitted 
there was no valid execution of the will. The learned District 
Judge ia of opinion that the difference in the date is the result of 
a mistake; but nobody deposed to that effect,

T/ie Senior Government Tleader {Bahu Mam Charcm M itkr), for 
the respondent. There is a limit to the presumption that a will 
-was destroyed by the testator himself. In this case the testator 
■was a wandering falm\ and did not always carry his papers with 
him. The presumption, that a will in the testator’s possession 
has been revoked by destruction, does not arise, unless there is 
evidence to shew that it was not in 'existence at the time of his 
death : see Finch v. Fmch{2) ; mere non-production of a will does 
not give rise to such a presumption. The testator died in the 
house of Anwar Hossein and Bunyadi Begam, and it is probable 
that they did away with this wiU, which would go against {heir 
interests. After the making of this will in favour of the Empress 
of India, there was no indication whatever that the testator 
changed his mind, although now and then he used to send some 
money to Bunyadi and Anwar. I f  he had?a mind to revoke this 
will, he would have done so by executing another will.

As regards the attestation of the will, it is in evidence that the 
first witness, Taylor, was expressly asked by the testator to attest
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i t ; and Parzand All (aiiotlier witness) saj’s, lie and Taylor attested 
the will in tlie presence of tlie testator ; and that is quite eiifficient 
as to attestation. It has been found hy the Court below that 
Aowar and Biinyadi Begam are no relatives of the testator. Con- 
siclering all these ciroimistanees and the habits of these men, I 
submit, the will vras duly executed iu farour of the G-overnmeiit.

Mmtlel Makomed Ishfal^ in reply.

1904-

AsWilKilOSSElS-
V,

SeCSE’WUF 
OF STATi-; 

FOK ISPI/U

fJiir. adr. vnlf.

Ghose akd P argiter JJ, These appeals relate to a will 
alleged to have been executed by one Mahmud Shah aUm Neka. 
He •w'as a Moliameclan fakir and lived at Bliagalpur and at 
Bareilly and wandered about to other places. H e had amassed a 
considerable amount of money and was engaged in lending it out. 
His estate has been valued now at Rs. 33,000. The will was 
executed on the 19th November 1894 at Bhagalpur and was 
regiftered two days later. By it (it is said) he bequeathed all 
his property absolutely to the Empress of India. The original 
will is not forthcoming, but the Secretary of State for India 
piodiioed a ceitiiied copy of the. will from the Registration Office, 
and applied to the District Judge of Bhagalpur for letters of 
administration on behalf of the Empress of India on the 21st 
September 1000. The applioatioa h§s been opposed by two 
parties? first, by Anwar Hossein who claims to be a first eousiii 
of the testator, and, secondly, by one Tulsi Das Banerji, who is 
the minor son of one Babu Q-angadhar Banerji. and in whose 
favour the testator had executed a prior will. The District 
Judge of Bhagalpur finding the will to be true granted letters 
of administration to the Secretary of State, and both the objectors 
have appealed, Anwar Hossein in appeal No. 279, and Tulsi Das 
Banerji in appeal No. 280. Both the appeals have been heard 
together and are dispensed of by this judgment.

It has not been disputed before us that the testator really 
executed this will. The appeal by Tulsi Das, however, raises this 
objection, namely, that the will was not duly executed. I t  
appears that the will bears date 21st November 1894 and two of 
the witnesses, Mr» Taylor and G-auri Prasad, attested it dating their
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1904.- signatures tlie lOili NoYomber. Hence it is argnied that they 
A ^ s  attested the will two days before it was executed. But the

Hossei»  eTidenoe of Mr. Taylor and tlie other witnesses proves that this
Seceetab:̂  difference is simply a mistake of date. The will was executed and, 

hy all the attesting witnesses at the same time, after the 
testator had affixed his seal to it and after Mehdilal had signed 
the testator’s name for Mm. That was on the 19th November. 
Hence the 21st Kovember is clearly a mistake. W e  find there
fore that the will was duly executed, an,d this disposes of appeal 
No. 280, there being no other point urged before us.

Turning nest to appeal No. 279, various objections have been 
raised by Anwar Hossein, whom we wiU henceforth style simply 
the objector. His first objection is that the Secretary of State 
has not laid a proper foundation for the admission of the copy of
the will, by first proving that the original will has been lost or
cannot be found. It appears from the evidence that the Govern
ment has made careful inquiries in various places to discover the 
original will, but without success. The evidence shows that* the 
testator kept the will with himself. H e died in the objector’s 
house at Bareilly about five years after executing the will. A  
Police officer of that place searched, and took possession of all the 
papers belonging to the testator that were found in the objector’s 
house about a week after the testator’s death, but no will was 
found among them. Other inquiries were made by a Deputy 
Magistrate, and the witnesses have given evidence so far as they 
know. The inquiries made by the Grovernment appear to have 
been thorough, and the only suggestion which the objector can urge 
is, that (5'ovemment has not examined one Amir Ali with whom 
the testator sometimes stayed at Bhagalpur. But the Deputy 
Magistrate did make such an inquiry and without success. W e  
are therefore of opinion that there is no force in this objection. 
There is nothing in the circumstances to suggest any doubt against 
the case of Q-overnment. The Government *fhad no good reason 
for suppressing the will after it had been registered, and we hold 
therefore that secondary evidence was rightly admitted.

The second objection is that, if the original will is lost, the 
Court ought to presume that the testator destroyed it with the 
intention of revoking i t ; and this has been the most important

eAiX'UTTA SSItlES. [VOL. XXXL



.argiiiiieat in tlie appeal. The conclusion tliat sliould be di’awii I90j; 
from the non-prodiietion of a will, wliiclj is iiofc fortheoming on tlie 
testator’s death? has beeji tliiig enunciated in the ease of Wekh v® hosseik 

decided in 1886. Fow  the rule of the law of Secueta.t?x 
evideiioa on this siiblect, as established h j  a eoiirss of decisions in, 
the Ecclesiastical Court, h  this: that if a •will, traced to the 
possession of the deceased and last seen there, is not forfcheomiiig 
on his death, it is presmiied to have heen destroyed by himself ; 
and that presumption must have effect, xmless there is siiiBeient 
evidenee to repel it. It is a presumption founded on good sense; 
for it is highly reasonable to suppose that an instrnmeat of so 
much importance would he carefullj’- presexyed hy a person of 
ordinary caution, in some place of safety and vfould not he either 
lost or stolen; and if, on the death of the maker, it is not found 
in his usual repositories or elsewhere he resideŝ  it is in a high 
degree prohahle that the deceased himself has purposely destroyed 
it. But this presumptionj like all others of fact, may he rehutted 
by pthers which raise a higher degree of probability to the con
trary. The onus of proof of such circumstances is undoubtedly 
on the party propounding the wDl.” This statement of the law 
was approved and applied in 1858 in the case of Brown y, Broiru(2) 
and was also followed in 1876 in the case of Siigdcn v. Lord Si. 
Leonards{d), and the considerations which a Court should observe 
in applying the presumption were thus stated in the last men
tioned ease :— It is obvious that where a will, shown to have 
been in the custody of a testator, is missing at the time of his 
death, the question whether it is probable that he destroyed it 
must depend largely upon what was contained in the instrument.
W as it one arrived at after mature deliberation; did it deal with 
the interests of the whole of the family, carefully arranging the 
dispositions which he would make in favour of the several mem
bers of it, or was it the hasty expression of a passing dissatisfac
tion with some one or more of them ? And it was further laid 
down that “ the evidence must necessarily be of great variety 
according to the various circiimstanees of the eases that are 
presented to Coiu'ts of Justice and it was added ‘̂ when it is
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ifioi suggested tliat such a cliange lias come over the mind of the 
testator, we must look for the cause of such a change,”  and “ theIS*

Hossein first element in this consideration of whether or not a testator has 
Secbetart destroyed his will is to be found in the instrument itself,” and the
OF State position and character of the testator must also he looked at. It  son India.  ̂ ^

was laid doAvn m the same case that evidence might be given of
the acts and declarations of the testator, which occurred not only 
at or before the execution of the wiE, hut also after its execution. 
But it has also been laid down in the case of Finch v. Fm ch(l) that 
the presumption, that a wUl in the testator’s possession and not 
forthcoming after his death has been revoked, does not arise, unlese 
there is evidence to satisfy the Ooui’t that it was not in existence 
at the tune of his death.’®

The presumption subject to these qualifi.cationg may no doubt 
be applied in this country with due regard to the special condi
tions prevalent here, where deeds are not kept and preserved with 
the same care and where their preservation is more difficult. 
A n d  there is another presumption, which, having regard to the 
habits of the people of this country and especially to those of a 
wandering fakir, may well arise, namely that, when a document 
like* this is not forthcoming after the testator’s death, it has been 
mislaid.

Now there is no evidence that this wiU was not in existence , 
at the time of the testator’s death. I t  appears from the evidence 
that he kef>t this will with him while at Bhagalpur, and that he 
took important papers with him, when he went to Bareilly and 
died there in the objector’s house. ISTeither the objectors nor any 
one from his family has come forward to say that no such will 
was among the papers left there at his death. A ll that we have 
is that, when the police searched a week afterwards, no will was 
found. This case, however, is very similar to that of Finch v. 
Finch (1) already mentioned; for the testator’s papers were during 
a week accessible to, and indeed were in «the custody of, the 
objector, the very person who was interested in destroying the 
■wiU, for, as long as the will existed, he could not assert his present 
claim. Hence it appears to us more probable that the will, if it
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lias Ijeeii destroj^ed, was destroyed “by tlie oljeetor after tlie 
testator’s death tlian by tlie testator before iiis death.

Eurthermorej we do not find any reason for thiiildng that the 
testator had changed his intentions with regard to this will. H e  
says in the will itself, that he was old and had made a prior will 
in favour of Tuki Das Banexji, the second objector ; and that he 
did not .like to keep' to that wil!, because he ooiild not but feel 
anxious about his life. His meaning appears to have been tliaty 
as long as a private person might benefit by his death, his life 
might be brought to a premature end, a fear not unnatural because 
he was a solitary and wandering fakir^ and because it is partly 
explained by the defendant’s witness, Vilaet Hossein. Hence he 
bequeathed all his property to the Empress of India, believing 
that, as no one could benefit by his death, no one would have 
any motive to attempt his life. He added that he had no near 
or distant heir; so that he was not defeating the reasonable 
expectations of any person.

H e sm'vived five years after the will, and there was no change 
in his conditions or circumstances to alter the sentiments, which 
he expressed in his will. Hence presumably there was no reason 
why he should revoke that will.

If any change might have occurred, it would probably have 
occurred during his last days when lie realized that his life was 
closing, but there is no evidence of any such change. H e died in 
the objector’s house, but neither Anwar Hossein nor his wife nor 
their son Faiz Hossein has given evidence. Their testimony 
was very material, and they were the only persons qualified to 
speak about his last sentiments. Hence there is no evidence that 
the testator expressed any thought of altering his will. Further, 
if such a change did take place, it might be expected that the 
testator would have drawn up another will expressly revoking 
this will, for that was a precaution about which he was very 
particular, as Mehdi Lai’s evidence and this will itself show. We 
are therefore of opinion that the testator did not intend to revoke 
this will nor did he destroy it.

The third ground urged by the objector is that the testator 
was not of a sound disposing mind when he executed the w ill; 
and the only reasons urged in support of this objection are, first,

IffOi
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1904 that the testator was once in a limatic asylum and, secondly, that
lie had a hot and ©Ten violent temper. But his detention in the 

H o s s e in  lunatic asylum ooG iirred  about the time of the mutiny, and there is
Segeetabt nothing to indicate that he was insane when he made the will,

Tiiiless a violent a n d  abusive temper indicates insanity. Certain 
witnesses, who were examined on commission by the objector, say 
that the testator was insane, but their evidence is obviously partial 
and prejudiced. The mtnesses who were examined in Court on 
both sides say clearly and positively that he was not insane. W e  
therefore hold that the will cannot be invalidated upon this 
objection.

A  further objection has been taken to the ■ effect that the 
application has been made on behalf of the Empress of India by 
the Secretary of State for In dia ; but this was never taken in 
the lower Court nor in the grounds of a|)peal, aud we cannot 
entertain it now. But even if it had been taken, we should not 
have been prepared to affirm it.

In the view we have expressed, the question of the relation
ship, which the objector alleges between himself and the testator, 
becomes immaterial, except perhaps for the purpose of considering 
whether it is likely that the testator should have made the will 
bequeathing his property to the Empress. There can be no doubt 
that he did execute the will, and no question has been raised 
before us on that point. W e, therefore, decline to express any 
opinioa as to the alleged relationship.

W e thus find that the will was duly and validly executed by 
the testator, and that the applicant can prove the will by means 
of the certified copy put in. Hence this case falls under section 
24 of the Probate Act (T  of 1881). The Secretary of State is, 
therefore, entitled under, that section to get letters of adminis
tration on the strength of the copy of the will, limited until the 
original will be produced. The appeal is, therefore, dismissed 
with costs.

Appeal dismissed,
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