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APPELLATE CIVIL.

Before Ay, Justice Ghose and Mr. Justice Pargiler.
ANWAR HOSSEIN

(28

SECRETARY OF STATE FOR INDIAX

Will—Lost Will—Presumption of revocation—Secondary evideice— Cius
of progf—Probate and Administration Act (V of 1881) ss. 20, 24,

If o will, shewn to have been in the custody of the testator, is not forthcoming
at the time of his death, it is presumed to have been destroyod by him, unless
-there is suflicient evidence to vebut the presumption.

Welch v. PEillips(1), Brown v. Brown(2), Sugden v. Lord 8. Leonerds(3)
referred to.

But such presumption of revocation does nob arise, unless there i evidence to
satisfy the Court that the will was not in existence ab jthe time of the testator’s
death.

Finek v. Finch(d) referred to.

Having regard to the habits of the people of this country and specially those of
wandering fakirs, anotheyr preswmption may well arise, namely, that, when such
o document is not fortheoming after the testator's death, it has been mislaid,

If & will is found to have been validly executed aud not been revoked, and yet ix
not fortheoming, it may be proved by a certified copy, and letters of adwministration,
limited, until the original will is produced, may be granted,

ArreaL by Syed Anwar Hossein and Tulsi Das Banerji, the
objectors.

The Secretary of State for India in Counclil applied for letters
of administration of the will of one Mahmud Shah, a wandering
Mahomedan fakir, who lived a great part of his time, during the
latter part of his life, in the town of Bhagalpore, He was in the
habit of receiving sums of money as gifts from various people,
which he used to invest chiefly through one Babu Gangadhar
Banerji, a resident of tha town and brother of Raja Shib Chunder

# Appeals from Original Decrees, Nos. 279 and 280 of 1901, afgainah the decrees
of W. H. Vincent, District Judge of Bhagalpore, dated Aug, 5, 1001,

(1) (1836) 1 Moo. P. C. 299. (3) (1876) L. R, 1 I D, 154.
(2) (1858) 27 L. J. Q. B, 173, (4) (1867) L. R. 1 P. & D. 871,
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Banerji. In this way Mahmud Shabh amassed a large sum of
money, there being over 30,600 rupees to his credit in deposit in
cash. It appears he made more than one will in favour of various
sons of Gangadhar, but for some reason or other quarrelled
with him before ho left Bhagalpore. It was alleged that subse-
quently, in November 1894, the fakir had execited a will in
favour of the Empress of India leaving all his property absolutely
to Her Majesty. The will was vegistered at Bhegalpore in
November 1894. After this the testator remained there some
time and then went off on some of his wanderings, and finall¥
arrived at Bareilly, where he died some time about 30th November
1899 in the house of Anwar Hossein, the appellant.

There wore two sets of objectors to the grant of lebters of
administration : one set comprised certain alleged relatives of the
docensed, headed by Anwar Hossein; the other was Tulsi Das
Benerji, a minor son of Babu Gangadhar Banerji, who was
rvepresented in this cage, with the leave of the Court, by his uncle
Raja Shib Chunder Banerji.

Anwar Hossein objected fo the will on the grounds—

(6) that the testator, having certain relatives, had no power to
will away more than one-third of his property ;

(7 that the will was not duly executed and the original was
not produced ;

(itiy that the testator was not at the time in full possession
of his senses and therefore his will was inoperative and void.

Tulsi Das objected mainly on the grounds, that the will pro-
pounded was not duly executed or delivered, and that it was not
intended by the testator to he operative.

It appears that the testator kept this will with him while at
Bhagalpore, and took away all the important papers with him,
when he went to Bareilly. Neither Anwar Hossein mor eny
member of his family camo forward to depose, that no such will
was among the papers left by the tes*ator, when he died at
Anwar's house. Nor is there any evidence to shew that the
testator changed his mind with regard to #his will, although he
lived five years after it was executed by him. '

The District Judge found that the will wasnot revoked by
destruction, nor was there any such allegatxon in the original
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objections ; that Anwar Hossein was not in fuct a velative of the
- testator at all; that the deceased had no living velatives; that the
difference in the dates in the will was simply a mistake; and
that the testator at the time of making the will was in full
possession of his senses. And he aceordingly ordered that letters
of administration be granted to the Seccretary of Stute for India
n Couneil.
Against this order the objectors appealed to the High Court.

Mauivi HMahomed Ishfak (Mowlei Serajul Islam with him) for
the appellant Anwar Hossein. The will in question was last seen
in the testator’s own possession, and on his death, after careful
search, it was not forthcoming ; under the circumstances the only
presumption is that the will was destroyed by the testator himself,
unless it is rebutted by evidence : see Brown v. Brown(l), Swgden v.
Lord St. Leonards(2). As no evidence was adduced to shew that
the will was lost, or was destroyed by any one other than the
testator, the Court below was wrong in admitting as secondary
evidence, a certified copy of the will obtained from the Regis-
tration office, the presumption being that it was revoked and
destroyed by the testator himself: see also Woodward .
Goulstone(3), Welch v. Phillips(4). There being no rebutting
evidence, the presumption that the will was destroyed by the
testator should hold good : see Williams on the law of Executors
and Administratory, 9th Edn., Vol I, p. 134, :

The testator was of a changeable character, for he had made
soveral wills one after the other, It is also in evidence that he
was of unsound mind. Tle expressed a desire to make over the
will o the Collector of the Distriet, but never did, although he
had ample opportunity to do so. '

“Under & 19 of the Probate and Adminiztration Act (V of
1881) the Secretary of State for India is not one of those persons,
to whom letters of administration may be granted.

[Guose J. Isnot the Empress of India the residuary legateo
under the will ¥]

Yos, if the will be a valid document.

(1) (1858) 27 L. J. Q. B. 173. (3) (1580) L, R. 11 Ap. Cas, 460, 475,
(2) (1876) L. R, 1 I D, 154, 195, (1) (138%) 1 Moo P, €1, 209,
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1004 [Guose J. See 8. 20 of the Probate and Administration
A:gtr Aet'] . .
HossEIv The Secretary of State for India cannot be said to be such

S,.;c:p:r,my a representative of the late Empress of India as is contemplated

or Srere by that section, and therefore he has no locus standi in this matter.
O NDIA,

Babu Ashutosh Mukerfi, for the appellant Tulsi Das Banerji.
My only ground is that the will was not executed according to
law, The will was dated the 2lst November 1894, while the
witnesses . Taylor and Gauri Prasad atbested it on the 19th
November 1894 ; so evidently this attestation was made two days
before the execution. Mehdi Ali, who made thesignature for the
testator, is not competent as an attesting witness: see dva Bai v,
Pestanji Nana Bhai(l). These three being eliminated, there
remaing only one witness to the will, iz, Farzand Ali; and ag
a will must be attested by at least two witnesses, it 1s submitted
there was no valid execution of the will. The learned District
Judge iz of opinion that the difference in the date is the result of
& mistake ; but nobody deposed to that effect.

The Senior Government Pleader (Baby Rum Charan Mitier), for
the respondent. There is a limit to the presumption that a will
was destroyed by the testator himself. In this cage the testator
was & wandering fakir, and did not always carry his papers with
him. The presumption, that a will in the festator’s possession
has been revoked by destruction, does not arise, unless there is
evidence to shew that it was not in ‘existence at the time of his
death : see Finch v. Finck(2); mere non-production of a will does
not give rise to such a presumption. The testator died in the
house of Anwar Hossein and Bunyadi Begam, and it is probable
that they did away with this will, which would go against fheir
interests. After the making of this will in favour of the Empress
of India, there was no indication whatever that the testator
changed his mind, although now and then he used to send some
money to Bunyadi and Anwar, If he had% mind to revoke this
will, he would bave dene so by executing another will.

As vegards the attestation of the will, it is in evidence that the
first witness, Taylor, was expressly asked by the testator to attest

(1) (1574) 11 Bom, H.C, 87. (2) (1867) L. R, 1P\ & D, 871,
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it ; and Farzand Ali (another witness) says, he and Taylor attested
the will in the presence of the testator ; and that is quite sufficient
as to attestation. It has heen found hy the Court below that
Anwar and Bunyadi Begam are no relatives of the testator. Con-
gidering all these cirenmstances and the habits of these men, I
submit, the will was daly executed in favour of the Government.

Meaulei Mahomed Ishiok, in reply.

Cur, adr., 24dl,

Guose Axp Parcrrer JJ. These appeals relate to a will
alleged to have been exocuted by one Mahmud Shah efizs Neku.
He was a Mohamedan fokir and lived at Bhagalpur and at
Bareilly and wandered about to other places. Ile had amassed =
considerable amount of money and was engaged in lending it out.
His estate has heen valued now at Rs. 33,000, The will was
executed on the 19th November 1894 at Bhagalpur and was
regiftered two days later. By it (it is said) he bequeathed all
his property absolutely to the Empress of India. The original
will is not fortheoming, but the Secretary of State for India
produced a certified copy of the will from the Registration Office,
and applied to the District Judge of Bhagalpur for letters of
adminigtration on behalf of the Empress of India on the 21st
September 1900. The application has been opposed by two
parties, fivst, by Anwar Hossein who claims to be a first cousin
of the testator, and, secondly, by one Tulsi Das Banerji, who is
the minor son of one Babu Gangadhar Banerji, and in whose
favour the testator had executed a prior will. The District
Judge of Bhagalpur finding the will to be true granted letters
of administration to the Secretary of State, and both the objectors
have appealed, Anwar Hossein in appeal No, 279, and Tulsi Das
Banerji in appeal No. 280. Both the appeals have been heard
together and ave dispewed of by this judgment.

It has not been disputed before us that the testator really
executed this will. The appeal by Tulsi Das, however, raises this
objection, namely, that the will was not duly executed. It
appears that the will bears date 215t November 1894 and two of
the witnesses, Mr. Taylor and Gaurd ?1‘&55&, attested it dating their
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signatures the 19th November. Hence it is argued that they
attested the will two days before it was executed. Bub the
evidence of Mr. Taylor and the other witnesses proves that thig
difference is simply a mistake of date. The will was executed and
attested by all the attesting witnesses at the same time, after the
testator had affised his seal to it and after Mchdilal had signed
the testator’s name for him. That was on the 19th November,
Hence the 21st November is clearly a mistake. We find there~
fore that the will was duly executed, and this disposes of appeal
No. 280, there being no other point urged before us.

Turning next to appeal No. 279, various objections have been
raised by Anwar Hossein, whom we will heuceforth style simply
the objector. His first objection iz that the Secrctary of State
has not laid a proper foundation for the admission of the copy of
the will, by first proving that the original will has been lost or
cannot be found. It appears from the evidence that the Govern-
ment has made careful inguiries in various places to discover the
original will, but without success. The evidence shows that®the
testator kept the will with himself. He died in the objector’s
house at Bareilly about five years after executing the will. A
Police officer of that place searched, and took possession. of all the
papers belonging to the testator that were found in the objector’s
house about a week after the testator’s death, but no will wag
found among them. Other inquiries were made by a Deputy
Magistrate, and the witnesses have given evidence so far es they
know. The inquiries made by the Government appear to have
been thorough, and the only suggestion which the objector can nrge
is, that Grovernment has not examined one Amir Ali with whom
the testator sometimes stayed at Bhagalpur. But the Deputy
Magistrate did make such an inquiry end without success. We
are therefore of opinion that there is no force in this objection.
There is nothing in the circumstances to suggest any doubt against
the case of Government. The Governmentshad no good reason
for suppressing the will after it had been registered, and we hold
therefore that secondary evidence was rightly admitted.

The seeond objection is that, if the original will is lost, the
Court ought to presume that the testator destroyed it with the
intention of revoking it; and this has been the most important
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argument in the appeal. The conclusion that should be drawn
from the non-production of & will, whieh is not forthcoming on the
testator’s death, has been thus enuncisted in the case of FFedh v
Phitlips(1) decided in 1838, “Now the rule of the law of
evidence on this subject, as established by o course of dedisions in
the Ecclesiastical Court, is this: that i a will, traced to the
possession of the deceased and last seen there, is not forthecoming
on his death, it is presumed to have been destroyed by himself s
and that presumption must have effect, unless there is sufiicient
evidence to repel it. If is a presumption founded on good sense;
for it is highly reasonable to suppose that an instrument of s=o
much importance would hbe carefully preserved Ly a person of
ordinary caution in some place of safety and would not Dbe either
lost or stolen; and if, on the death of the maker, it is not found
in his usual repositories or elsewhere he resides, it is in a high
degree probable that the deceased himself has purposely destroyed
it. Bub this presumption, like all others of fact, may he rebutted
by others which raise a highor degree of probability to the con=
trary. The onus of proof of such circumstances is undoubtedly
on the party propounding the will” This statement of the law
was approved and applied in 1858 in the case of Brown v. Browa(2)
and was also followed in 1876 in the case of Sugden v. Lord St.
Leonards(s), and the considerations which a Court should observe
in applying the presumption were thus stated in the Jast men-
tioned case:—“It iz obvious that where a will, shown to have
been in the custody of a testator, i3 missing at the time of his
death, the question whether it is probable that he destroyed it
must depend largely upon what was contained in the instrument.
Was it one arrived at after mature deliberation; did it deal with
the interests of the whole of the family, carefully arranging the
dispositions which he would make in favour of the several mem-
bers of it, or was it the hasty expression of a passing dissatisfac~
tion with some one or more of them?”” And it was further laid
down that “the evidemce must necsssarily be of great vaviety
according to the various circumstances of the cases that are
presented to Courts of Justice ;” and it was added “when it is

(1) (1836) 1 Moo. P, C. 209, (2) (1858) 27 I, 7. Q. B. 173.
(3) (1870) L. R. 1P, D, 134,
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suggested that such a change has come over the mind of the
testator, we must look for the cause of such a change,” and ‘the
first element in this consideration of whether or not a testator has
destroyed his will is to be found in the instrument itself,” and the
position and character of the testator must also be looked ab. It
wag laid down in the same case that evidence might be given of
the acts and declarations cf the testator, which occurred not only
at or before the execution of the will, but also after its execution,
But it has also been laid down in the case of Finchv. Fiuch(1) that
the presumption, that a will in the testator’s possession and not
forthcoming after his death has been revoked, does not arige, unless
there is evidence to satisfy the Court that it was not in existence
at the time of his death.” :

The presumption subject to these qualifications may no doubt
be applied in this country with due regard to the special condi-
tions prevalent here, where deeds are not kept and preserved with
the same care and where their preservation is more diffienlt,
And there is another presumption, which, having regard to the
habits of the people of this country and especially to those of a
wandering fakir, may well arise, namely that, when a document
like this is not forthcoming after the testator’s death, it has been
mislaid.

Now there is no evidence that this will was not in existence
at the time of the testator’s death. It appears from the evidence
that he kept this will with him while at Bhagalpur, and that he
took important papers with him, when he went to Bareilly and
died there In the objector’s house. Neither the objectors nor any
one from his family has come forward fo say that no such will
was among the papers left there at his death, All that we have.
is that, when the police searched a week afferwards, no will was
found. This case, however, is very similar to that of Finch v.
Finch(1) already mentioned; for the testator’s papers were during
& weel accessible to, and indeed were in the oustody of, the
objector, the very person who was interested in destroying the
will, for, as long as the will existed, he could not assert his present
claim, Hence it appears to us more probable that the will, if it

{1) (1867 L. R. 1 P, & D 871,
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has been destroyed, was destroyed by the objector after the
testator’s death than by the testator before his death.

Furthermore, we do not find any reason for thinking that the
testator had changed his intentions with regard to this will. He
says in the will itself, that he was old and had made a prior will
in favour of Tulsi Das Banerji, the second objactor ; and thoat he
did not like to keep’ to that will, because he could not but feel
anxious about his life. His meaning appears to have been that,
as Jong as a private person might benefit by his death, his life
might be brought to a premature end, a fear not unnatural because
he was a solitary and wandering fekir, and because it is partly
expla.ihedA by the defendant’s witness, Vilaet Hossein, Hence he
bequeathed all his property to the Empress of India, believing
that, as no one could benefit by his death, no one would have
any motive to attempt his life. He added that he had no near
or distant heir; so that he was not defeating the reasonable
expectations of any person.

He survived five years after the will, and there was no change
in his conditionms or civcumstances to alter the sentiments, which
ke expressed in his will, Hence presumably there was no reason
why he should revoke that will.

If any change might have oceurred, it would probably have
oceurred during his last days when he realized that his life was
closing, but there is no evidence of any such change. He died in
the objector’s house, but neither Anwar Hossein nor his wife nor
their son Faiz Hossein has given evidence. Their testimony
was very material, and they were the only persons qualified {fo
speak about his last sentiments. Hence there is no evidence that
the testator expressed any thought of altering his will, Turther,
if such a change did take place, it might be expected that the
testator would have drawn up another will expressly revoking
this will, for that was a precaution about which he was very
particular, as Mehdi Lial’s evidence and this will itself show. We
are therefore of opinion that the testator did not intend to revoke
this will nor did he destroy it.

The third ground urged by the objector iz that the testator
was not of a sound disposing mind when he executed the will ;
and the only reasons urged in support of this objection are, first,
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that the testator was once in & lunatic asylum and, secondly, that
he had a hot and even violent tewmper. But his detention in the
lunatic asylum occurred about the time of the mutiny, and there is
nothing to indicate that he was insane when he made the will,
unless & violent and abusive temper indicates insanity. Certain
witnesses, who were esamined on commission by the objector, say
that the testator was insane, but their evidence is obviously partial
and prejudiced. The witnesses who were examined in Court on
both sides say clearly and positively that he was not insane. We
therefore hold that the will cannot be invalidated upon this
objection.

A further objection has been faken fo the .effect that the
application has been made on behalf of the Empress of India by
the Secretery of State for India; but this was never taken in
the lower Court nor in the grounds of appéal, and we cannot
entertain it now. Bubt even if it had been taken, we should not
have been prepared to affirm it.

In the view we have expressed, the question of the velation-
ship, which the objector alleges between himself and the testator,
becomes immaterial, except perhaps for the purpose of considering
whether it is likely that the testator should have made the will
bequeathing his property to the Empress. There can he no doubt
that be did execute the will, and no question has been raized
before us on thet point. We, therefore, decline to express any
opinion as to the alleged relationship.

We thus find that the will was duly and validly executed by
the testator, and that the applicant can prove the will by means
of the certified copy put in. Ience this case falls under section
24 of the Probate Act (V of 1881). The Secretary of State i,
therefore, entitled under that section to get letters of adminis-
tration on the strength of the copy of the will, limited until the

original will be produced. The appeal is, therefore, dismissed
with costs.

Appeal dismissed.
B D. B



