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APPELLATE CIVIL.

Before Sir Francis W. Maclean, K.C-LE., Chicf Justice, and M. Justice

Bodilly,
1904 RADHA CHARAN RAY CHOWDHRY
Apf'il 22, 26, AN

GOLAK OHANDRA GHOSE.*

Illegal cess—.Abwab—Reni—Collection charges—Lease, consideration for,

A fixed amount mentioned in a lease as payuble annually for collection chargos,
in addition to rent, the totul being deseribed as the juma and forming tlhe consider-
ution for the leass, is nob to be regarded as an edwad, but is in reality a part of
the rent and recoverable na such.

Mahomed Feyez Chowdhry v. Jamoo Gazee(l) rvefervod to; Chulian Makton

v, Tilukderi Singh{2) and Radha Prosad Singh v. Balkowar Koeri(8)
distinguished.

Seconp apresn by the plaintiff, Radha Charan Ray
Chowdhry.

The plaintiff sued the defendants, who are owners of /owly
Siddhessur Nag within the plaintiff’s taluk, for arrears of rent
and cesses with interest for the period from 1303 to 1306 B. 8.,
amounting to Rs. 1,228-7-9, The rent claimed was Rs. 205
annually, under the terms of a registered kibuliyat dated the -
81st August 180U, the portion of which relating to the remt
payable runs as follows :—

Rs. a
*“The jama of howle Siddhessuy Nig in possession of ‘
Jagat Chandra Ghose, Mohan Chandra Ghose and
Gulak Clandra Ghose, according to dowl 165 12
Moecurari abhrajat samil Lhozna (fixed costs blended
with rent) s . e 88 4

Total .. 205 0

» '

% Appeal fxom Appellate Decree No. 898 of 1902, against the decree of Jogendra
HNath Mitter, Subordinate Judge of Barisal, dated the 5th October 1901, modifying

the dewree of Gopal Chundra Banerjee, Muusif of Burisal, dated the 22nd
December 1900,

(1) (1882) 1. L. R. 8 Clle. 730. (2) (1883) I. L. R. 11 Cale. 175.
(8) (1890) I. L. R. 17 Cale: 726:
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Detail of Ksthundi.

s, Rs.
Kist Baisak 5 | Kist Kartic s 10
5 Jaista e 5 } » Agrabayan .. 26
5 Ashar 5 1 »  Pous vee 50
5  Sraban .. 1o | Magh e 39
»». Bhadra . 20 0, Falgun 25
. Aswin e B j »  Chaitra e 15
Total er 205
—

“Total two hundred and five rupees rent (¥{Fe({) shall be
paid without any objection by us according to the instalments
mentioned hevein. If we fail to muke such payment, you shall
according to the law in force or what law shall be passed hereafter
roalise from us the aforesaid jems with interest on the defaulted
kists, * * * Without the order of the Aujur, neither you
nor your heirs will have the power to demand anything over ard
above the aforesaid jama of 13s. 205.”

The defendants, Golak Chandra Ghoss and others, contendad
that the annual rent was Rs. 166-12 and not Rs. 205 and that

the akhrajar (costsj was an abwab or illegal cess which the
plaintiff was not entifled to recover, and pleaded certain
payments. . ’

The Munsif allowed some of the payments pleaded. On the

question of alwab, heé held that the akirajat must be treated

not as abwab, but as part of the rent, and he accordingly held that
the annual rent recoverable was Rs. 205, The suit was decreed
scoordingly. '

On appeal by the defendants, the Subordinate Judge held
that on the face of the Aabuliyat the akhrajat, though fixed,
was not consolidated with the rent; and as the howleh was created
after the Permanent Settlement of 1793, the akhrajut, which
meant expenses or kharach, was clearly an abwab or illegal cess,
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and, although embodied in the contract, was not legally recover-
able. e modified the decree accordingly.

Dr, dsutosh Mulerjee (Babu Chandra Kant Sen with him),
for the appellant, contended that, under the terms of the kabuliyat,
the akhrej#, or collection charges, being bl:nded with the rent
and forming a part of the consideration for the lease, it must be
treated, not as abwub, but as part of the rent. See Makomed Fayes
Chowdhry v. Jamoo Gasee(l) and Assanulla Khan Lahadur v,

- Tivthabashini(2).

Babu Chandra Kant Ghose, for the respondents, relied upon
the Full Bench case of Radia Prosad Singh v. Balkowar Ifoeri(3)
and contended that the case of Muhimed Fayexs Chwdhry v,
Jamoo Gages(1; was virtually overruled by the [Full Bench case
of Chuitan HMahton v. Tilullari Sihigh(4), which was affivmed by
the Privy Council in Tilukderi Singh v. Chuléan BMahton(3).

Macreax C.J. The question which we have to decids in
this case is whether the sum of Rs. 83-4 mentioned in the
lease executed between the parties, which, I understand, was
executed so far back asthe year 1860, is to be regarded es an
abwub. According to the translation with which we have been
furnished, the said sum of Rs, 38-4 represents ¢ the fixed collection
charges blended withvent,” To my mind, each of these oases
depends upon its own partienlar circumstances, and we must look

gt the contract to see whether the payment which the fenaut

agrees to make is, in reality, part of the rent as opposed to what
18 known as an abwab. ’ ‘

Let us for & moment gonsider what is the true construction
of the lease itself and whether, upon such construction, the whole
sum of Rs. 205 was or was mnot ‘agreed between the parties as
the rent for the land taken Dy the lesseo and the true consider-
ation for the granting of the lease. The leage pmports to be s
talmt kistbundi in favour of one Mathura Nath Ray, the father

(1) (1882) I. L. R. 8 Cale, 780, (4) (1885) 1. L. R, 11 Cule, 175,
(2) (1895) 1. L, R, 22 Culc, 680, (5) (1889) L L. R. 17 Cale. 131
(8) (180) L L, R, 17 Calc, 726, L. R, 16 L. A, 152
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of the plaintiff, for rent payable in respect of the tenure in suit,
and describes the jemas as follows:—

Rs. a.
% The jama of Howle Sildhessur Nag in the
possession of Jagat Chandra Ghiose and
others according to dowld .. e 166 12
Mocurari Aloajut Sumii Khazna .. 88 4
Total .o 205 07

—

Tf the translation placed baofore us he correct, the rent
together with the fixed collection chargos blended with rent gives
a total of Re. 203, which, to my mind, represents what was intended
to be regardel as tha rent, and this view is supported by the

details of the A%stbundi, which deals not with the %isés to be p&id'

in respect of Rs. 166-12 ouly as rent, but in respect of the entire
sum of Rs. 205. The total of Rs. 2035 is subsequently spoken
of as the rent, and there is a stipulation to realize the aforesaid
Jama with interest, and not to make any objection to the payment
of the said jame anl, later on, the jama is described as the
s aforesaid grmo of Rs. 205.” It seems to me that, upon the
proper construction of the document, we must take this sum of
Rs. 38-1, describal as collection charges, as furming part of
the consideration for the lease, and as forming, in fact, part
cf the rent. If that be so, it is not an abw:b and is a part of
the rent. In point of fact the predecessors in title of the present
defendants raised no objection to the payment of the Rs. 205
as rent. We understand that this amount has been paid for a
large number of years without objection by the predecessor of the
defendants and as vent. This, however, does not pravent the
present respondents from raising the question, though the

payment for a long series of years, at any rate, indicates that

their predecessors did*mot regard the claim as an illegal one,
The Full Bench case of Radha Prosad Singh v. Balkowar
Koeri(1), on which so much reliance has been placed by the
respondents’ vakil,is quite different from the present case. One has

*

(1) (1890) L. L. R. 17 Cale, 726.
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only to look to the naturs of the paymentsin that case to appreciate
that it has no application to the present circumstances. So far as
authority gues, the present case would seem rather to fall witliu
the ruling of this Court in the case of Mahomed Fuyes Chowdhry
v. Jamoo Gnsee(l). At any rate I can see nothing in the Full
Bench case, which prevents us from taking, in the present case,
the view I have indicated. It is said that the case of Makomed
Fuyes Chowdhry v, Jamoo Gazee(l) has been overruled by the
Tull Bench decigion of Chultun BMakton v. Tilukdari Singh(2),
but I can find nothing in the latter case to support that comten-
tion. For these reasons I think that the decision of the first Court
was correct and that that decision must be restored and the order
of the Lower Appellate Court reversed with costs.

Appeal decreed,
M. N. R.

(1) (1882) I. L, R. 8 Calc. 730, (2) (1885) 1. L. R. 11 Cale, 175,




